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Dear Sir / Madam

A meeting of the NORTH WALES RESIDUAL WASTE JOINT COMMITTEE will be
held in the COUNCIL CHAMBER, COUNTY HALL, MOLD on WEDNESDAY, 29TH
JANUARY, 2014 at 6.30 PM to consider the following items.

Yours faithfully
e

Democracy & Governance Manager
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a Second Inter Authority Agreement (Pages 27 - 112)
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LOCAL GOVERNMENT (ACCESS TO INFORMATION) ACT 1985 - TO
CONSIDER THE EXCLUSION OF THE PRESS AND PUBLIC

The following items are considered to be exempt by virtue of Paragraph(s) 14
of Part 1 of Schedule 12A of the Local Government Act 1972 (as amended).

The contract process is still underway and would be prejudiced by making
public at this stage

10 PREFERRED BIDDER REPORT (SP REPORT) (Pages 129 - 392)
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a Final Business Case Working Draft (Pages 393 - 550)
b Planning Risk Paper (CL Report) (Pages 551 - 558)
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NORTH WALES RESIDUAL WASTE JOINT COMMITTEE

Minutes of the meeting of the Joint Committee held at Bodlondeb, Conwy County
Borough Council, Conwy on Tuesday, 3 September 2013

PRESENT:

Councillor Eryl Williams (Chairman) — Denbighshire County Council
Councillor Mike Priestley (Vice-Chairman) — Conwy County Borough Council
Councillor Dave Cowans — Conwy County Borough Council

Councillor Richard Dew — Isle of Anglesey County Council

Councillor Kevin Jones — Flintshire County Council

Councillor Arwel J. Roberts — Isle of Anglesey County Council

Councillor William G. Roberts — Gwynedd County Council

Councillor Aaron Shotton — Flintshire County Council

Councillor David Smith — Denbighshire County Council

ALSO PRESENT:

Flintshire County Council

Chris Cohen (Lead Finance Officer), Colin Everett (Lead Chief Executive), Kerry Feather
(Section 151 Officer), Carl Longland (Environment Director), Gareth Owens (Monitoring
Officer) and David Webster (Internal Audit Manager).

Denbighshire County Council
Steve Parker (Head of Environment)

Conwy County Borough Council
Andrew Kirkham (Strategic Director — Finance and Efficiencies), Andrew Wilkinson (Head

of Neighbourhood Services)

Gwynedd Council

Medwyn Williams (in place of Dilwyn Williams — Corporate Director)
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Isle of Anglesey County Council
Meirion Edwards (Lead Technical Officer) and Dewi Williams (Head of Service

— Highways and Waste Management).

North Wales Residual Waste Treatment Project

Stephen Penny (Project Director) and Steffan Owen (Project Manager).

Partnerships UK
Huw Roberts (Advisor)

Grant Thornton

Saeefar Rehman

Amec
Jonathan Bebb

ALSO IN ATTENDANCE:-

Wheelabrator Technologies Incorporated (WTI)

Phil Short, Julian Harrison, Gary Aguinaga and Tom Jerral

APOLOGIES

Apologies for absence were received from Louise Pedreschi (Flintshire County Council),

Dilwyn Williams (Gwynedd Council) and John Bruce (Pinsent Mason).

DECLARATIONS OF INTEREST

None.
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APPROVAL OF PREVIOUS MINUTES

The minutes of the meeting of the North Wales Residual Waste Joint Committee
held on the 11 July, 2013 were submitted for approval.

RESOLVED:

That the minutes of the meeting of the North Wales Residual Waste Joint

Committee held on 11 July be approved as a correct record.

MATTERS ARISING FROM THE PREVIOUS MEETING

There were no matters arising.

STATEMENT OF ACCOUNTS 2012-13 REPORT (FCC HEAD OF
FINANCE REPORT)

Kerry Feather, Head of Finance (Flintshire County Council) presented to
Members, the Statement of Accounts 2012/2013 for the North Wales Residual
Waste Partnership (NWRWP); the Statement incorporated the changes
agreed with the Wales Audit Office (WAOQ) during the course of the audit.

Members were also presented with the WAQ’s report in connection with the
audit of the 2012/2013 financial statements, together with the Letter of
Representation.

Members were advised that in relation to the WAQO’s comment, that the Joint
Committee had not carried out an explicit exercise to ensure that the
declarations relating to the activities of the Joint Committee had been

disclosed, the matter was now being addressed.
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Kerry Feather, Section 151 Officer, and her team were thanked for their hard work

in ensuring the completion of the Statement of Accounts.
RESOLVED:

(@) That the final version of the Statement of Accounts 2012/13 be

approved.
(b) That the Wales Audit Office’s Audit of the Financial Statements —
North Wales Residual Waste Treatment Partnership report be

noted.

(b) That the Letter of Representation be approved.

LOCAL GOVERNMENT (ACCESS TO INFORMATION) ACT 1985 -TO
CONSIDER THE EXCLUSION OF THE PRESS AND PUBLIC

The following item is considered to be exempt by virtue of Paragraph(s) 14 of Part
1 of Schedule 12A of the Local Government Act 1972 (as amended).

The contract process is still underway and would be prejudiced by making public at

this stage.

PROCUREMENT UPDATE REPORT (Part 2 Report - SP)

The project director updated the Committee on progress with the procurement
process. Only 1 bidder now remained. A review of the risks had been
undertaken by the partnership's advisors Amec (technical), Pinsent Masons
solicitors (legal) and Grant Thornton (financial) and the Heads of Finance and
Legal and Democratic Services (Flintshire). In light of their joint advice, the
balance of risk favoured proceeding with the procurement process.

WTI had submitted a draft CFT. Their response highlighted elements of the

range of potential services that the partnership might wish to self perform on
grounds of cost. It also highlighted where it might be advantageous for WTI to
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deliver services. Of the options considered option 4 referred to where WTI
would provide the facility and road transportation elements only.

Resolved:

(@) That the report, as the final combined advice of its officers and
advisors, be noted.

(b)  The Option 4 set out in the report be agreed as the basis for the
services to be provided by WTI. Option 4

(c) That when finalising its final tender WTI be asked to review 2 key areas

of pricing as set out in the report.

(d)  That, as Option 4 is identified as the basis of the solution with WTI, a
separate delivery stream is required to deliver the Partnership’s self

performed services.

(e) That a further analysis had demonstrated that it would be
advantageous for WTI to provide the road haulage services, and that

this should form part of the scope of services to be provided by WTI.
() That, subject to satisfactory agreement with WTI on resolution (b) only,

dialogue with WTI be closed and that WTI be invited to submit a formal

final tender.

ANY OTHER BUSINESS

Steffan Owen, Project Manager, advised Members that as a result of the additional
work undertaken in relation to the project, there would be an increase in the budget
for the project management. A report on this matter would be presented to the

next meeting of the Joint Committee, which would be held on 22 November 2013

at 10.30 am, Siambr Arfon, Caernarfon.
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AGENDA ITEM: 5

NORTH WALES RESIDUAL WASTE TREATMENT PROJECT
PROGRESS REPORT

NORTH WALES RESIDUAL WASTE JOINT COMMITTEE

Date : 29" January 2014

Period: 4" September 2013 to 21t January 2014

PROJECT SUMMARY

To procure a sustainable waste management solution for the 5 local
authorities in North Wales (Conwy, Denbighshire, Flintshire, Gwynedd and
Isle of Anglesey) that will assist with the reduction in greenhouse gas
emissions from landfill and will minimise the tonnage of waste residue sent to
landfill thus ensuring that the authorities avoid Landfill Allowance Scheme
(LAS) infraction penalties and meet National \Waste Strategy targets.

PROJECT STATUS

Overall Project
Status

Following Joint Committee meeting in September 2013,
the project went through Welsh Government’s
“healthcheck 2” and was given approval to close dialogue.

Dialogue was closed in November 2013, and WTI's Call
for Final Tender (CFT) submission was received. The bid
has been evaluated by the project’s advisors, which is
covered in item 10 of the agenda (Part 2 item).

Discussions have been held with the legal, technical and
financial officer groups and at the Project Board to draft a
second Inter-Authority Agreement and to agree the key
principles of that document (covered in item 9 of the
agenda).
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Budget status
See Agenda item 8.

Status Meaning

Green There are no problems; all is progressing well and to plan
There are some minor/ less significant problems. Action is
needed in some areas but other parts are progressing
satisfactory.

Red There are significant problems and urgent and decisive
action is needed.

PROJECT UPDATE — Activities due for completion 4™ September 2013 to 21°
January 2014 (and highlighted longer term actions).

ID Activity RAG Comments Forecast | Actual
status
78 The second IAA See agenda item 9 Spring Closed
(IAA2) to be 2013
commenced
96 Post ISDS Dialogue stage now | July 2013 | Closed
dialogue session closed and CFT
with remaining issued
participant
98 Draft readiness to Dialogue stage now | July 2013 | Closed
close dialogue closed and CFT
report issued
99 Project team Dialogue process August N/A
session to review now closed, risk 2013
project risk register regularly
register ready for reported to Project
submission to Board and Joint
WG as part of Committee.
WG readiness to
close dialogue
review
103 | Arrange Green | Dialogue stage now | October Closed
readiness to close closed and CFT 2013
of review with WG issued
108 | Issue Call for Dialogue stage now | August Closed
Final Tender closed and CFT 2013
issued
109 | Evaluate Final Dialogue stage now | September | Closed
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tender closed and CFT / October
issued 2013

110 | Prepare for press To be discussed in 30 January
/ media item 6 of the agenda. | 2014
announcement
after Joint
Committee on 29
January noting
the Joint
Committee’s
decision

111 | Discuss any To be discussed in 30 January
communication / item 6 of the agenda. | 2014
engagement
requirement
during the
approvals
process

112 | Provide support Green | Project Team have February —
for partner been provided with March
authority dates where support | 2014
approvals will be required from
process some partner

authorities

KEY RISKS — See item 6 on this agenda.
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AGENDA ITEM NO: 6

REPORT TO: NWRWTP JOINT COMMITTEE
DATE: 29" JANUARY 2014

REPORT BY: PROJECT MANAGER
SUBJECT: RISK REGISTER REPORT

1. PURPOSE OF REPORT

1.1. The members of the NWRWTP Joint Committee have requested that they
are provided with an update of the risk register at each meeting of the
Joint Committee.

1.2. This report will highlight some (if any) of the amendments to the risk
register that have been made to reflect the current understanding of risks
and mitigation measures that are in place.

2. BACKGROUND

2.1. The Risk Register will require continual update throughout the project.

3. CONSIDERATIONS

3.1. There are 5 new risks identified since last reported to the Joint Committee,

noted below:-

e F16 (Self -performed Waste transfer station operations are more costly
than envisaged) and

e P17 (A suitable road-based delivery point for CCBC’s and potentially
some of DCC's waste deliveries cannot be secured.)

e S1 (Site conditions are not as anticipated) description amended to
reflect the final bid position reached with WTI.

e F1 (Lack of Budget profile leads to unexpected surplus) has had the
description amended to reflect the existing budget position.

e PD23 - (Risk allocation offered by bidder not acceptable to partner
authorities).

3.2. Fourrisks (PD20, PD21, F11 & F12) are now closed as no longer relevant.

3.3. There has been a change to risk PO4 arising from the publication by
Welsh Government of the Environment Bill Consultation White Paper on
23rd October 2013 which includes a proposal to provide Ministers with the
powers to ban certain uncontaminated materials from being processed at
EfW's. The NWRWTP has responded to the consultation on the white
paper consultation.
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7.

7.

8.

8.1.

9.
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The Top 12 risks (after controls have been put in place) are shown in
appendix 1.

The risk register will continue to be reviewed by the Project Director and
reported to the Project Board at future meetings.

RECOMMENDATIONS

That the Joint Committee note the updated risk register for the project.

FINANCIAL IMPLICATIONS

Not applicable

ANTI-POVERTY IMPACT

None

ENVIRONMENTAL IMPACT

Not applicable

EQUALITIES IMPACT

Not applicable

PERSONNEL IMPLICATIONS
Not applicable

CONSULTATION REQUIRED

10.1. As noted in this report.

11.

CONSULTATION UNDERTAKEN

11.1. As noted in this report.

LOCAL GOVERNMENT ACCESS TO INFORMATION ACT 1985

Background Documents:

None

Contact Officer: Steffan Owen NWRWTP
Page 12 2
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IDENTIFYING THE RISK or ISSUE MANAGING THE RISK or ISSUE
Current Assessmen| How the risk will be managed and controlled Residual risk after management ° © o |Additional explanatory notes
8z 2 © 5
. L ‘_ - k= = o =0 o - 8 [a} [a]
D Risk / Issue (i.e.: Threat to Consequence gl 3 s >98 2 £ o] - g B S E H e
the Project) g_ ] g 38 gD <4 c S o8 g_ 2 1 £ k] 3
£ oa i) ' g
e £ s 58 s2| £ = S|l E| & |5
Policy & regulatory Risk — Chan'_ge in WG objectives / regulations
‘WG changes financial Residual waste treatment Project Team to monitor WG positions in
support available for projects become less terms of budget availability and lobby at
residual waste treatment  |affordable for partnership ministerial level if there are indications that|
projects due to WG and each partner authority proposed funding is to be reduced
affordability / budgetary
constraints in the current 2
PO1 economic climate 5 4 PD 5 3 15 S Oct-13
2
o
Keep in close contact with WG to ensure s -
potential policy changes that may impact WG's Municipal Sector Plan (MSP) adopted a waste
on the project are identified early. The minimisation target for MSW with a negative growth
Project team have developed and rate (reduction) of -1.2% pa. The WG MSP does not
submitted a Pa“”eLSE'P‘?”;;“a“gG ” take any account of individual or partner authority HH
phatond (approved by the PB and Join or population growth rates. The Partnership has
. ommittee) highlighting the potential 5 .
-U WQ Enwronnjen‘tal Project is now impact of such a target on the project and 2 however rggewed gmdancelfrom WG that the
QDZ policy and objectives inabpropriate 4 5 to ensure WG addresses how any such PD 4 3 12 §, Oct-13 Partnership is free to make its own assessments
(@) change pprop target is related to potential household o about future waste arisings as the waste reduction
o) numbers of population growth rates that target is aspirational. WG has now published
authorities may be subject to in future. h . L
guidance on the Waste Hierarchy. This is viewed by
= the project team as helpful and will enable the
w Partnership to demonstrate how any solution that
comes forward ranks in the waste hierarchy.
Keep in close contact with WG to ensure Lobby WG and liaise
Change in legislation potential policy changes that may impact with WLGA on this
or guidance either at t;n the project are identified early. WG ) issue.
) ave verbally reported that the application
European, National or Could require revisit of the proposed ban is not intended to
Regional/Local level - of preferred solution adversely impact on the projects in
WG have published ozsible termination’ procurement. J) WG have now clarified the position on use of IBA
PO4 an Environment Bill [P . . 4 5 PD PD 4 3 [P Ongoing Oct-13 (Bottom ash) so the likelihood of policy change in
. : of project, excessive . ?
Consultation White X relation to this has reduced.
R LAS compliance
Paper which indicates
) costs
a proposed materials
ban at EfW facilities
from 2017
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IDEMTIFYING THE RISK or ISSUE

MANAGING THE RISH or ISSUE
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urrert Assessmer| Howy the risk will be managed and cortrolled Residual risk after management ° o = Additional explanatory notes
7= & = =
Risk /lzsue (ie: Threat 5| = = = = 2 & = 5 - = 5 =]
I i s =5 = @ - fud E z
to the Project) onseauence E| 2| & B § 5 T2 sE| B 2 5| & B z
Z Lo = = E l E =l
E|lS | & £ = & £ 2 - < = & o
Strategy risk — change in any participating c il’s waste strategy or technology / solution preference
& change in any Exizting MhiS in place. Impartial
patticipating council's options appraisal process carvied out . . .
waste strategy or to identify reference solution (hased on ElEC_“QnS 'r? 2012 have brought about changes in _
technology § solution i national evaluation frameswork) administrations and make up of the MWRWTE Joint
preference by any of the Mutti partner authority officer input to Committes. Suitable information to be provided to
partner authorities this process. Ongoing communications - authorities and their members (for instance an
ar1 4l a and infarmation to partner authorfties | py g partner . s £ ootas information pack) and briefings by external agencies
on nead far the project, technolagiss, aLthorities = such as EAWY and HPA tagethar with visits to
benefits of adopted approach and & =] L R e A .
existing operational facilities to be organised during
technology neutral procurement .
process. 2012 and 2013 as required to ensure full
understanding of technologies being proposed
(Ef)
Finance & Affordability
-U - Partner authorities to dewvelop long term
Fartner authorities funding plans to support enhanced
Q) fail to make financial |Failure to meet WG front end recycling and composting
lans to support “front end" recyclin services. . L
«Q plans pport cyciing WG are encouraging authorities in VWales to enter
additional recycling  |and composting o . A B ;
CP ; ) Partner £ into @ "change programme" where WG will offer
15 and composting targets with 4 4 4 3 S | Oct13
. . . Authorities c assistance to Las to work together and improve
= semrvices to meet increased residual < " .. - B .
. . . front end" recycling and collections services.
_b front end"” increased |waste arisings as a
recycling levels that |result.
are required
Project Delivery
. Procurement process designed to Procurerment
Threat I_U WM, F!”CE enzure ahility and jor appetite for process to ensure . , L )
escalation, possible cortract closure k= understood pre final compliance with Following SITA Ulk's decision to withdraw from the
o f the two final exceedance of tender appaintment. Will seek Treasury izsued = pracurement process pre CFT the project team will
PDE h’;s o de N ITa affordability 4 5 agreement with all bidders st this stage guidance that PO 4 5 % Oct-13 be applying the guidance as set out by the UK
idders drops ou ) ] - _ .
P enwvelope, delay to in refation to major issues. relates to =] treasury to ensure Walue for money is obtained for
procurament pr::;‘“"e Lot the partnership.
ol ratwval o
ragrarnrme
prog bidders.
Delay to project Good level of market interest
There is no market J 1o proj demonstrated
. programime, : = . - - .
interest due to = Mediurm risk - however risk cannot be closed until
P89 o - oxcessive LAS a 3 FD 5 3 2 |octas .
limited capacity : c PB appointed. See PDE
L X compliance costs, =
within the industry .
excessive costs
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IDERTIFYING THE RISK or ISEUE

MARNAGIMNG THE RISK or ISSUE

NWRWTP

North Wales Residual Waste Treatment Project

urrent Assessmer| Hirwy the risk wiill be managed and controlled Residual rizk after management © 2 8 Additional explanatory notes
P i
Rizk flzsue (ie.: Threst o = = £ . ol BE = g o = " =] 2 %
o to the Project) Censequence E|l 2| B s 2 § & =g z £ = 2 T | £ § L
El5]|& £=s E 58 £2| E S S| E|E |8
Commu tion & stakeholders — failure to proactively engage with key stake holders leading to delays and lack of public support for the proposed solution.
Altternative solutionisite Communication and Engagemfan‘t ] Ensure f.act based
has to be sought, Strategy drafted and agreed in draft information
L g S—
roupsipublic against the |57 SIopMent 20sts, h N E Mational campaigners’ engaging with Io;gl .
o4 o ! delays to project 4 5 updated when necessary. ""fc'm_"a“‘:'”_”r FD 4 4 2 | oct13 community councils and local communities in
preferred solution and N alarmist claims = X . . .
\ocation. delivery programime, ften ot o =] atternpt to build opposition to potential solutions.
excessive LAS costs, OTLEN Pt Toryan
impact on Partner by loblyists and
Zouncils reputation CRMPpRIGN groups
Planning and permitting -ability to secure successful and permitting outcome for solution
Suitable stes are notin |Project delayed whilst Project team identified sites that could
council cwnership to zuitable sites are be suitable for location of both the Anglesey Aluminium site identified as a potential
sUpport qevelopmem of |secured weaste transfer statig!ﬂs ancd resu:iu.al = site far the location of a facility, but despite
PS5 the solution 5| 3 waste treatment facilty(s). BExtensive FD FD 5 3 ‘S |oct13 extensive negotiations and engagerment with Adbd,
negutistions with fand awners of S Adh decided not to make the site available to the
[furthier) additional sites carried with A b
the sim of securing option(s) for Partnership as they had other uses for the site.
— site(s].
U The recent issue of the Froject team.and natth Walets reg!onal
m draft Collections, waste pla.nljung team engaging with
Q  [nirssricirs o o e o e ke
CD Merkets Sector Plan Infrastructure and Markets Sec‘torlplan
(CIM) by WG has led to A
b [ v e e e
stetus of the existing G planning teams engaged with Wi = WG's published draft Collections, Infrastructure and
CPQ Regional Waste Plan Unsuccessful planning = BNngag | < . X
4 (RAEY. Thus the FIAR lanni licati 4 4 Waste Policy section to seek required PD 4 3 5 [oet13 Markets Sector Plan (CIM) now issued. See risk
) planning application amendments to draft Cib S Pl
may be given reduced
weeight in determinstion
of & planning application
for waste facilties. A
policy waCULIm may
therefore exist if this is
not addressed by WG,
Wastes
"WWaste composition to be monitored
during procurement and data shared ot
Cgmpggitign of Competitive Dialogue to inform solution.
waste is different Perfarmance is All'vWales Waste composition analysis o
i ; has been cartied out by WG through Z i ; ;
Wi frorn that antlc!pated bielow n_equwed lewel, 2 s AP sttty o pravicied o good dats o 2 4 5 | octs YWWaste co.mpo.smo.n rlsk. not being accepted by
(poor data, policy - |excessive LAS st Performance of technology s partnership - risk lies with contractor
changes, changes in |compliance costs zolution will be tested and understood
callection practices) as part of the procurement process to
identify the ability of each solution to
process wastes with changed
Performance
. Increased project Enzure market deliverakility
Market/foutlet is not aperational costs demonstrated as part of procuremert 2
PE1 available for outputs | R X ! 4 4 evaluation process. FD 4 3 s | octaz
framn the facility(s) INcrease in l:.Iemand S
far landfill vaid
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IDENTIFYING THE RISK or ISSUE MANAGING THE RISK or ISSUE
Current Assessment How the risk will be managed and controlled Residual risk Additional explanatory notes
’ ; ; ) ) ImpIn | Review | Closure
ID Risk / Issue (i.e.: Threat to the Project) Consequence . . Who is . Who will| Impa| L'ho| Over,|
Impact | L'hood | Overall Already in Place Managing Not in Place (Proposed) Manage| ct | od | al Date | Date Date
New risk since last reported to the Joint Committee
Initial Historical cost data Inter authority agreement to set out
Self‘ -performe_d Waste transfer o gathered. Workstream now approach to cost allocation.
F16 |station operations are more Costs of overall solution increase 2 2 4 |commenced. PM 2 | 2 | 4 |Ongoing| Oct-13
costly than envisaged
A suitable road-based delivery point for |No suitable delivery point available thus New waste transfer station work |PM/
CCBC and potentially some of DCC's leading to increased collection costs for those stream set up and market Partner
waste deliveries cannot be secured.. authorities affected testing/ procurement process authority .
P17 3 3 9 |being considered. technical 3| 2] 6 [ongoing[ Oct-13
officers
Technical advisors have been PD
. . tasked to review site constraints
Delay in project programme, Full site surveys have been
Site conditions are not as excessive LAS costs, excessive ) .
Ry - ; : 3 3 9 PD | 3| 2| 6 |Ongoing| Oct-13 carried out and contractor to
anticipated Capex prices, possible threat to ) -
QJ . take site condition risk
affordability
D
Lack of Budget profile leads to Surplus is absorbed and re-application required Finance Officer to be appointed
= [|unexpected surplus to the team. Payments based on
o milestones. PD has updated Project budget is expected
F1 3 2 6 |project budget profile. PD to PD 3 | 1 | 8 |ongoing| Oct-13 to be fully utilised therefore
monitor and manage no longer relevant.
Procurement process has
ensured that bid on offer reached
represents the best possible Cotains commerical
Risk allocation offered by bidder posible possible from the bidder. ; . c
PD23 [not pallateble to partner Contract is not awarded 5 3 Ensure that main facility site is PD 51 2|10 Dec-13 information regarding one or
authorities suitable in terms allocation within more bidders' offer. Making
the UDP, and in terms of WG the information public would
policy and strategy context prejudice the procurement
process
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Appendix 2 Changes this period (continued)

IDENTIFYING THE RISK or ISSUE MANAGING THE RISK or ISSUE
Current Assessment How the risk will be managed and controlled Residual risk Additional explanatory notes
’ . ; ) ) Impin | Review | Closure
ID Risk / Issue (i.e.: Threat to the Project) Consequence . . Who is . Who will| Impa] L'ho| Over,|
Impact | L'hood | Overall Already in Place Managing Not in Place (Proposed) Manage| ct | od | all Date | Date Date
Amended risks since last reported to the Joint Committee
Keep in close contact with WG to Lobby WG and liaise with WLGA on
Change in legislation or guidance ensure potential policy changes this issue.

that may impact on the project
are identified early. WG have
verbally reported that the

either at European, National or
Regional/Local level - WG have

WG have now clarified the

Could require revisit of preferred position on use of IBA

solution, possible termination of

PO4 lish n Environment Bill . R . 4 5 icati PD PD 4 | 3 [BEPA Ongoing| Oct-13 Bottom ash h
published a ironment Bill project, excessive LAS compliance application of the proposed ban gong (Bottom ash) so the )
Consultation White Paper which costs is not intended to adversely likelihood of policy change in
indicates a proposed materials impact on the projects in relation to this has reduced.
ban at EfW facilities from 2017 procurement.

Closed risks since last reported to the Joint Committee
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AGENDA ITEM NO: 8

REPORT TO: NWRWTP JOINT COMMITTEE
DATE: 29 JANUARY 2014

REPORT BY: PROJECT MANAGER
SUBJECT: PROJECT BUDGET REVISION

1. PURPOSE OF REPORT

1.1. To present the revised budget for 2013/14 for Members’ approval.

1.2. To present the budget to the procurement stage of Financial Close for
2014/15 for Members to recommend that it be approved by each

Partnership Council.

2. BACKGROUND

2.1. The contents of this report were considered by the Project Board at their
meeting of 16 January 2014 and it was agreed that it be approved for
consideration by members of the Joint Committee.

2.2. The Joint Committee approved a project budget to the stage of Preferred
Bidder selection at it's meeting in July 2013. The approved budget for the
year 2013/14 was £455,862 within a total net projected project expenditure

of £3,000,367 summarised in the table below.
NWRWTP Budget Review June 2013

( To preferred bidder selection. Excludes advisor fees from preferred bidder through to contract award)

AZ008/9 -

EXPENDITURE HEADING 2012/13 P2013/14 P2014/13 MM PTotal
TOTAL PROJECT MANAGEMENT COSTS 1,369 916 261,033 23,864 1,654 868
TOTAL ADWVISOR COSTS 2,110,331 285,140 1] 2,395,531
CONTINGEMCY 0 109 524 a 109,624
TOTAL COSTS 3,480,297 655,862 23,864 4,160,023
LESS INCOME 959 656 200,000 a 1,159,656
NET COST 2,520,641 455,862 23,864 3,000,367
Per AUTHORITY equal shares 504,128 91,172 4,773 600,073

2.3.

2.4.

Before calling for final tender Wheelabrator Technologies Inc (WTI)
provided a price update paper to the NWRWTP Project team. The paper
indicated that WTI’'s CFT submission would represent a significant increase
in costs to that set out in WTI’s refined ISDS submission. This unexpected
development created an extra demand on resources to examine WTI's
position in detail and consider alternative options of service delivery.

At the September 2013 meeting of the Joint Committee the Project
Manager advised Members that as a result of the additional work
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undertaken there would be an increase in expenditure and the project
budget would have to be re-visited.

2.5. The first Inter-Authority Agreement (IAA) regulates the procurement project
up to the position of Financial Close. The projected procurement project net
expenditure included in the IAA is £3,198,673. To reach the milestone of
Financial Close a budget is required that extends into Q1 of 2014/15.

3. CONSIDERATIONS

3.1. Expenditure to the end of Q3 2013/14 v the approved budget is summarised
in the following table. The reported overspend of £268,869 is largely due to
a timing difference on the receipt of grant monies to be received from WG
and the additional work resulting from WTI's price update paper.

SUMMARY BUDGET MONITORING REPORT as at 31 December 2013
YEAR TO DATE 201314 CUMULATIVE PROJECT TO DATE
BUD-ACT TOTAL
EXPENDITURE HEADING ANNUAL BUDGET | ACTUAL WERIANC_E PROJECT | BUDGET | ACTUAL |VARIANCE
BUDGETva -=0VER;
+ =UNDER BUDGETvS

PROJECT MANAGEMENT COSTS 261,088 224,353 241 437 -17 084 1654868 | 1594269 | 1611,353 -17 084

ADYISOR COSTS 285,150 281,400 383,760 S102360 ) 2395531 | 2,391,781 | 2494142 | -102 360

CONTINGEMCY 108 524 50 575 0 +50 575 108 24 50 575 0 +50 575

TOTAL COSTS 655,862 556,329 625,197 68,869 4,160,023 | 4,036,626 | 4,105,494 £8,869

LESS INCOME 200,000 200,000 0 +200,000 | 1,159,656 | 1,158 656 | 955 556 +200,000

NET COST 455,862 356,329 625,197 268,869 | 3,000,367 | 2,876,970 | 3,145,838 268,869

Per AUTHORITY equal shares 91,172 600,073

3.2. The project procurement programme has been revised. Preferred Bidder
approval by each of the Partnership Authorities will take place during
February/March 2014. Financial Close is scheduled to be completed during
June 2014.

3.3. The approved 2013/14 budget has been reviewed in the light of actual

expenditure incurred to date (Dec 2013). The project team have also
assessed the input required from advisors to get to the point of Financial
Close. The updated procurement project budget to the point of Financial
Close is shown in the table below.

NWRWTP Budget Review January 2014

( To financial close)

EXPENDITURE HEADING %0102?,’% P2013/14 P2014/15 M PTotal
TOTAL PROJECT MANAGEMENT COSTS 1,369 916 302,061 59,128 1,731,103
TOTAL ADVISOR COSTS 2,110,331 478,010 182,750 2,771,142
CONTINGENCY ad 15 4587 79,165 94,675
TOTAL COSTS 3,480,297 795,558 321,066 4,596,922
LESS INCOME 955 FEE 200,000 0 1,159,656
NET COST 2,520,641 595,558 321,066 3,437,266
Per AUTHORITY equal shares 504,128 119,112 64,213 687,453
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Total procurement project net expenditure is projected to be £3,437,266 being
£238,593 (+7.5%) greater than that contained in the IAA. The projected net
expenditure for the current year is £595,558. The key assumptions that underpin
these projections are attached in Appendix 1. A more detailed breakdown of the
expenditure headings is attached in Appendix 2

3.4.

3.5.

41.

4.2

4.3.

5.1.

6.

6.1.

7.

7.1.

The IAA Agreement provides that where actual costs associated with the
project are likely to exceed the approved annual Project budget held on
behalf of the Councils by 5% this will be a Matter Reserved To the Councils.

Individual Councils will also need to consider budget requirements beyond
Financial Close noting the following points.

e The second IAA will need to be executed before the JC is able to
approve budgets beyond the financial close stage.

e The requirements for the project beyond financial close need to be
identified and agreed.

¢ Individual Councils will need to be able to plan for costs now (at least in
2014/15) ahead of the second IAA being formally agreed.

e The Project Director previously identified (May 2011) the potential cost
of a Contract Management Team plus External Advisors of between
£307,000 to £359,000 per annum. Further advice is being sought on this
matter from sources in WG.

RECOMMENDATIONS

For the Joint Committee members to approve the proposed 2013/14 revised
budget it being £595,558 (as set out in the report).

For the Joint Committee members to recommend that Councils approve
expenditure in 2014/15 to take the procurement process to the final stage of
Financial Close it being £321,066 (as set out in the report).
For the Joint Committee members to note the ongoing project budget
requirements referred to in point 3.5 above.
FINANCIAL IMPLICATIONS
See sections 3.1 to 3.5 above
ANTI-POVERTY IMPACT

Not applicable.
ENVIRONMENTAL IMPACT

Not applicable.
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8. EQUALITIES IMPACT

8.1. Not applicable.

9. PERSONNEL IMPLICATIONS

9.1. see Appendix 1 Key assumptions item 3.
10. CONSULTATION REQUIRED

10.1. See above.

11. CONSULTATION UNDERTAKEN
11.1.Not applicable.

LOCAL GOVERNMENT ACCESS TO INFORMATION ACT 1985
Background Documents:

None

Contact Officer:  Steffan Owen NWRWTP Project Manager
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Appendix 1 — Key Assumptions

1. The successful appointment of Preferred Bidder by individual Councils will
be completed during the months February/March 2014.

2. Financial Close will be completed on or before 30" June 2014.

3. Staffing

Project Director 2 days per week
Full time Project Manager

Full time Administrative Assistant
Lead Financial 1day every 2 weeks
Lead Technical 1 day every 2 weeks
Lead Legal 1 day per week

4. Advisors fees are based on advisors anticipated levels of activity in the run
up to Financial Close that being most intense during the months April —
June 2014. An allowance of 1 day’s attendance by the external advisors in
three out of the five Councils has been provided for.
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Appendix 2 — Detailed Projected Project Expenditure

Siry Fflint

EXPENDITURE HEADING A2008/9 A2009/10 AZ2010/11 A2011/12 A2012/13 P2013:/14 P2014/15 PTotal
Project Director a7 706 106 522 142 000 161 490 123 263 100,314 20 h25 712,021
Project Director Travel etc 45 ] 1,183 G0 ] ] ] 1,295
Project Manager 0 35,0481 a4 197 55 Fo95 a6 970 57 36 14 354 273,832
Project Manager travel and other expenses ] ] 2 161 1,298 i ] 1,135 1,250 6,842
Administrative assistance 1237 0 33 509 27 773 27 7E1 28 021 7,004 125,396
Lead finance 0 0 0 35,735 42 543 43 406 3617 125,301
Interim finance ] ] 38,000 1] i] ] ] 38,000
Lead Technical 0 0 30,432 37,000 26 993 17 717 1,490 113,638
[T/ Telephones 0 1077 1,290 1630 730 1128 300 6,162
Software 0 G 670 1] 4 020 0 0 0 10,690
Stationery/Printing 0 G30 161 2622 2,048 1215 240 6,915
Translation 0 3925 2 BE7 2511 2977 3,781 1,500 17,384
Status enquiries 0 101 127 0 0 0 0 228
Refkahte document managements system ] ] 11511 ] 2440 1,760 430 16,191
Ammsing 18 981 0 3,000 B 251 3007 172 0 33,961
R Warking 0 i 4000 i i 0 0 4,000
Plddurernent recharge 0 0 405 0 a 1] 0 405
Fipahce recharge 1] 1] 1] 1] o 1] 1] 0
Lepsl recharge 0 29 797 23472 20 584 29 466 29 415 4 238 145,372
Office accommodation recharge 0 0 4 379 0 i} 0 0 4,379
Yenues 1348 jagatats) 14 865 28,745 7,768 7911 2,260 68,556
Audit fees 0 0 1] 1] 11,787 7,000 1,760 20,537
TOTAL PROJECT MANAGEMENT COSTS 79,316 189,563 367,468 393,823 339,755 302,061 59,128 1,731,105
0
Technical advisors - Entec/Amec 0 149 824 350 362 272830 227230 164 937 33750 1,199 433
Technical advisors - Entecf&mec Sauce ] ] 1] 34,210 47 912 25 275 30,000 137,398
Legal advizors - Pinsent Masan 0 33,850 151,792 235 664 146 303 210 565 30,000 868,174
Financial advisors - Grant Thornton 0 32,701 111,523 122 907 892 243 77 233 24 000 450,606
Other advisors - AECOMfAcer 0 0 83,766 12 950 1,190 0 0 97,926
Insurance advisors - Jardine Lloyd Thompson 0 0 1984 1121 9 800 0 A.000 17,605
0 0 1] 1] i} 0 0 0
TOTAL ADVISOR COSTS 0 216,374 699,946 679,682 514,379 478,010 182,750 2,771,142
Potential site surey costs ] ] 0] 1] ] ] 55 000 55,000
Contingency - comms 0 0 0 1] 0 0 0 0
Contingency - general (10%) 0 0 0 0 a 15 487 24 188 39675
TOTAL COSTS 79,316 405,928 1,067 414 1,073,506 854,134 795,558 321,066 4,596,922
0 0 0 0
WAG Contribution 75,000 345 000 200,000 0 310,000 200,000 0 1,130,000
Other Income 0 0 0 0 29 656 0 0 29 B56
TOTAL INCOME 75,000 345,000 200,000 0 339,656 200,000 0 1,159,656
NET COST 4,316 60,928 867,414 1,073,506 514 477 595,558 321,066 3,437,266

NWRWTP

North Wales Residual Waste Treatment Project
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AGENDA ITEM NO: 9a

REPORT TO: NWRWTP JOINT COMMITTEE

DATE: 29th JANUARY 2014

REPORT BY: LOUISE PEDRESCHI AND PROJECT MANAGER
SUBJECT: 2" INTER-AUTHORITY AGREEMENT

1. PURPOSE OF REPORT

1.1 For the Joint Committee to approve the key principles for the 2" Inter-
Authority Agreement for recommendation to the five constituent
authorities.

1.2 To delegate authority to the Lead Chief Executive to finalise the
Agreement in readiness for recommendation to the constituent
authorities.

2. BACKGROUND

2.1 The NWRWTP is currently governed by an Inter-Authority Agreement,
signed by all partner authorities, which takes the partnership through to
the stages of financial close and contract award. Once these stages
are passed a second Inter-Authority Agreement (IAA2) will be required
to take the partnership through the subsequent stages:

o seeking planning and environmental consents;

o construction;

. managing the contract for the operation of the facility over the
life of the contract; and

o concluding the contract on expiry.

2.2  During late 2013 and early January 2014 discussions have been held
with the officer groups advising and supporting the project (legal,
financial and technical) on the content of the second Inter Authority
Agreement. At the Project Board on 16 January 2014, agreement was
reached on the remaining key areas. The key principles that have been
agreed at the Project Board are highlighted within the draft IAA2
appendix 1 (separate document).

2.3 A summary of the IAA2 principles produced by the project’s legal
advisors, Pinsent Masons, is attached at appendix 2 (separate
document) and it is intended that these reflect the key terms of the
Project Agreement that Flintshire as Lead Authority will be entering into
with the Preferred Bidder on Contract Award .
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3. CONSIDERATIONS

3.1

3.2

Appendix 1 is a working draft of the IAA2, which makes provision for:

the principles and key objectives of the agreement

the duties of the Lead Council ( Flintshire) and Partners

decision making processes

site issues

termination events and consequences

roles of the Project Board and Joint Committee

the commitments and liabilities of each partner constituent
council and their contributions.

This is a working document and any recommendations from the
Joint Committee can be incorporated within this to expand and or
change any of the agreed principles.

The constitutional and governance arrangements of the second I1AA are
intended to reflect those of the first IAA:- that the Project Board and
Joint Committee decisions are to be by majority vote and the matters
reserved to the individual Councils are to be unanimous decision; the
quorum for the Project Board would be a senior officer from each
participating Council in person (or if in an emergency by telephone) and
for the Joint Committee, the quorum would be attendance by one
member (voting or non-voting member) from each participating Council.

The table below summarises the key areas of cost sharing principles
and other outstanding issues within the IAA2 which were put to the
Project Board on the 16" January 2014 for recommendations. All
overarching Principles of the IAA2 are set out at Appendix 2 which is
Pinsent Masons’ Report on the draft second Inter Authority Agreement.
Liabilities of the Councils are set out at paragraph 6 of that Report. On
termination liability essentially follows the cost sharing agreed principle,
that if any liabilities/termination payments are incurred whilst the facility
is operational then those costs are to be borne by the Councils pro rata
per the tonnage delivered. If however, the facility has not yet been built
then those costs are to be borne equally. If the Councils were not
equally at fault for termination and one Council bears more
responsibility for that event then that Council shall bear a greater
proportion for any payment due. For any other defaults, then the
responsible Council will pay this or if there is more than one, will share
this accordingly. Any Council withdrawing or being terminated will have
to pay in accordance with the Liability Report set out at Schedule 7 of
the IAA2.
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Issue

Agreement at Project Board

1. | 1. Ageneral
overarching
agreement on
cost sharing.

a) Where any costs apply to a period when the facility is operational that they are split pro rata based on
the tonnage delivered (i.e. actual not forecast) and

b) In any other situation the costs are to be divided equally between the councils

See 3 below for after the site has been operational and is being wound down.

2. | What happens to
the site on early
termination?

The cost sharing principle above is to be applied to any early termination payments and liabilities.
In relation to the facility site:

a) If the facility had been built and still had the potential to be used, then it should be made available to
the Partnership for the duration of the term of the proposed Project Agreement. The rationale for this is
that on early termination, the Partnership as a whole will have invested in the capital and operating
expenditure incurred up to the termination date. If Flintshire alone were to have the benefit of a “working
facility”, then this would be inequitable and there would have to be some payment by them to offset any
valuation of the facility which would probably be punitive to meet.

b) If the facility had not been built i.e. because of planning failure, then there would be no obligation to tie
the site to the project.

c) If the facility was built but not operational or had a negative value (i.e. on a re-tender for a Contractor
default situation) then all Councils should contribute / share any liability such as decommissioning costs
or alternatively share any additional costs of making the facility operational for the term of the Project
Agreement.
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Decommissioning
costs.

These are to be divided equally at expiry. However, if Flintshire were to opt to continue using the facility
solely it would take on the decommissioning liability in full. A share of these costs is to be included in the
liability report for any Council withdrawing or being terminated early.

For reference current estimates provided by AMEC are that decommissioning could cost in the region of
£1.1 million (with a 10% contingency to be built in) and could take up to 6 to 12 months to deal with the
Planning and EIA requirements and a potential further 12 to 18 months for the actual decommissioning
itself (subject to any complications that could arise).

Contract
Management
Costs

These are to be divided equally up to operation of the Facility and thereafter pro rata based on the
tonnage delivered as per the general cost sharing principle.

The Community
Benefit Fund

This is to be paid into by all 5 Councils pro rata based on the tonnage delivered

Loss of WG
funding

Any loss of funding for which the Contractor is not responsible will be shared and paid by the Councils
pro rata based on the tonnage delivered

New build Waste
Transfer station (if
required)

This is to be divided equally as a capital expenditure. The parcel of land provided is to revert to the
donating authority if owned by them, or if funded by the partnership then the councils would jointly
decide what happens to that facility at the end of the contract term and how its proceeds/assets are to be
distributed.

Decision making

All decisions to be made by the Project Board and Joint Committee are to be by majority vote with any
matters that are reserved to Individual Councils to be made unanimously by all Councils (save for when
one Council has defaulted in which case the four non-defaulting Councils only, would have to make any
decision unanimously ie to terminate the defaulting Council).
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9. | Extension of the | This is to be a matter that all five councils are required to agree on (without allowing for any Council to
Project withdraw at this stage) and if the decision cannot be unanimous then any Council(s) who do wish to
Agreement continue to use the facility can agree to do so outside of the Project Agreement. Those councils could

decide to agree a new procurement amongst themselves.

10. | Cost Sharing a) Each authority is bound by its own Guaranteed Minimum Tonnage and the price bands as charged by

during operation
(waste treatment,
haulage /
transport and
“‘excess
payments”)

the contractor.

b) Payments to the contractor for the treatment and transport of waste will be based on the actual
tonnages delivered subject to not exceeding the forecast tonnages.

c) Where tonnage delivered by an authority exceeds the forecast tonnages, the authority delivering such
excess tonnage shall be solely responsible for the costs associated with the treatment and transport of
such tonnage.

d) Where the tonnages are below the guaranteed minimum tonnage the guaranteed minimum tonnage
as applicable to each authority will be deemed to be the tonnage delivered by the relevant authority.

e) In the event where the tonnages delivered are below the guaranteed minimum tonnage, the authority
not meeting its requirements will pay on the basis of the guaranteed minimum tonnage and this will
result in an 'excess payment' to be managed as per paragraph 12.a) below.
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11. | Cost of managing | a) Where WG provide a grant for that element, each authority would be responsible for their own transfer
waste prior to station operating costs, with no recourse to other authorities;
haulage and
treatment (e.g. b) Where WG do provide a grant for that element, all partner authorities will pay in to the Partnership an
waste transfer agreed amount per tonne for the waste being managed within each authority area, and all partner
stations) authorities receive an equitable share of the payment back, with the addition of the Welsh Government
Grant. The amount paid “in” to the partnership per tonne will be an amount agreed between the partner
authorities (the starting point for the discussion would be the rate identified by the market testing /
procurement exercise for the intended Conwy transfer station; this will ensure that the amount is based
on a market rate).
12. | Benefit Sharing a) The application of the overall contract level tonnage limits on an authority level could result in an

overall overpayment by the authorities in total compared to the payment to the contractor and such
excess will be termed as 'excess payments' but is in actuality arises as a result of the benefits of being
in a partnership. Such “Excess” payments should be placed in a reserve to be used to fund project
expenses, or be shared on a periodic basis or at the end of the project utilising the percentages used to
allocate the tonnage bandings. This will be administered by the Joint Committee at its discretion.

b) The Excess Payments will be reviewed after the first year of the contract to take into account the
likelihood of amounts that may regularly be accrued on an annual basis.

c) Dealing with additional income and windfall gains: - the project has the potential to deliver increased
3rd party income over and above that guaranteed by the contractor. Examples include electricity and 3rd
party waste income. There could also be circumstances where windfall payments also arise (for instance
if there are electricity or heat generation subsidies not envisaged at this time that subsequently come to
pass). Such income is to be split pro rata per tonne delivered.
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13.

Ability to “trade”
tonnage
allocations.

The project will be operational for 25 years, and during this time it is likely that proportions of wastes
arising will change between authorities during the project period. The IAA2 is to have a method included
within it to ensure some flexibility to allow readjustment on the tonnage bands to more closely reflect any
changes in the proportions of waste arisings between authorities.
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4., RECOMMENDATIONS

4.1 For the Joint Committee to approve the key principles for the 2" Inter-
Authority Agreement for recommendation to the five constituent
authorities.

4.2 To delegate authority to the Lead Chief Executive to finalise the
Agreement in readiness for recommendation to the constituent authorities.

5. FINANCIAL IMPLICATIONS

5.1 There are financial implications and risk for all five constituent authorities

as a consequence of entering into an Agreement. These are summarised
in this and accompanying reports.

6. ANTI-POVERTY IMPACT

6.1 None

7. ENVIRONMENTAL IMPACT

7.1 None

8. EQUALITIES IMPACT

8.1 None

9. PERSONNEL IMPLICATIONS

9.1 None

10. CONSULTATION REQUIRED

10.1 None
11. CONSULTATION UNDERTAKEN

11.1 A number of meetings have taken place of the Technical Officers’ Group,
Finance Officers’ Group and the Legal Officers’ Group to discuss the key
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issued raised in the draft IAA2, and at the Project Board on 12 December
2013, and 16 January 2014.

LOCAL GOVERNMENT ACCESS TO INFORMATION ACT 1985

Background Documents:

None

Contact Officer: Louise Pedreschi (FCC)

Gareth Owens (FCC)
Steffan Owen (NWRWTP)
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APPENDIX A

REPORT ON THE

DRAFT SECOND INTER-AUTHORITY AGREEMENT

Note: This report is intended to provide a high level summary of the current draft form Inter
Authority Agreement. The report includes details of issues that have been discussed and
agreed in principle by the Project Board at a meeting on the 16 January 2014.

The Inter Authority Agreement is currently only in draft form. In the event that the Partnership
wish to change any of the principles set out below, or wish to include any additional project
specific partnering elements, then this can be accommodated.

The Partnership should also note that this report is only intended to be a high level summary of
the content of the draft Inter Authority Agreement and should not be relied upon in lieu of the
Inter Authority Agreement itself.

1.

1.1

1.2

1.3

21

2.2

INTRODUCTION

At the beginning of the procurement, Conwy County Borough Council, Denbighshire
County Council, Flintshire County Council, Gwynedd Council and the Isle of Anglesey
County Council (together the "Partnership") agreed to work together in a partnering
relationship to jointly procure a residual waste treatment facility and deliver residual
waste treatment services in the project known as the North Wales Residual Waste
Treatment Project (the "Project”). The Partnership signed the first Inter Authority
Agreement on 24 June 2010, to regulate working arrangements and decision making
among each of the Councils during the procurement of the Project up to financial
close.

The Partnership has agreed that Flintshire County Council will take on the role as
‘Lead Council' and will sign and enter into all the legal documents to the Project on
behalf of the Partnership; the main document being the agreement with the
Contractor, involving the design, construction, installation, commissioning, operation
and maintenance of the facility for the treatment of residual waste (the "Project
Agreement"). Following the commencement of the Project Agreement, the rights,
liabilities and obligations of each Council set out in the first Inter Authority Agreement
will be superseded by the rights, liabilities and obligations set out in the second Inter
Authority Agreement (the "IAA").

As the Lead Council will take on the full contract responsibility on behalf of the
Partnership, it requires assurances that each Council will meet its obligations in a
timely manner to ensure that the Lead Council is never exposed to unreasonable
contractual liabilities. Also, each Council needs assurance that they will receive all the
contractual benefits that they are entitled to — even though they have not directly
signed a contract with the Contractor. This is one of the primary objectives of the IAA.

PURPOSE OF THE SECOND INTER-AUTHORITY AGREEMENT

The overarching purpose of the IAA is to ensure that the five Councils are able to work
effectively together in true partnership and with the Contractor to get maximum benefit
from the Project. The IAA tries to balance the potential conflicts: that the Lead Council,
as the Project Agreement counter-party, is not over-exposed in terms of risk and
liability; and that the other Councils get their fair share of the contractual rights and
benefits. The IAA is based on the principles of fairness and partnership working and is
intended to manage the interests of all the Councils equitably.

The IAA attempts to reflect, where appropriate, the Project Agreement between the
Partnership and the Contractor.
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2.3

24

2.5

26

2.7

3.1

3.2

The IAA accommodates a structure to ensure that the Lead Council isn’t exposed to
disproportionate liability and that the contractual rights and obligations appropriately
flow down to all the Councils.

At its most basic level, having signed the Project Agreement, the Lead Council is
committed to the delivery of all the Partnership's waste and the full payment for its
treatment. The Contractor, for its part, is obliged to accept and treat the waste.

Given this commitment, the IAA needs to ensure that each Council is committed to
deliver its waste to the Contractor and pay to the Lead Council the correct amount in
advance of the Lead Council having to pay the Contractor.

The IAA sets out the duties of the Lead Council. These duties include (but are not
limited to);

2.6.1 acting on behalf of the Councils for the management and supervision of the
Project Agreement,

26.2 acting under the direction of the Joint Committee;
26.3 being responsible for liaising with the Contractor, and

26.4 entering into any contracts that may be required (for example, the
appointment of consultants) and liaising with Welsh Government.

The IAA also regulates such things as:-

271 Decision making;

272 Termination and Withdrawal from the IAA;
2.7.3 Flexibility to Contract Changes; and

274 Liabilities of the Councils.

DECISION MAKING

Contract Manager

3.11 The Partnership will appoint a suitably qualified Contract Manager for the
day-to-day management of the Project. The Contract Manager will be
responsible to all the Councils but will be employed by or seconded to the
Lead Council and shall report to the Project Board. The Contract Manager
shall act as the Authority's Representative (as such term is defined in the
Project Agreement.)

3.1.2 The Contract Manager will have sufficient authority to make day-to-day
decisions and will liaise on a regular basis with key personnel at each
Council and with the Project Board and the Joint Committee.

3.1.3 For those decisions with a budgetary impact, the Contract Manager will have
authority up to an annual financial threshold of [£ ], over which the
decision would have to be escalated to the Project Board. It is noted
however, that regardless of financial threshold, the Contractor Manager has
the ability to refer any matter to the Project Board.

Project Board

3.2.1 The Councils shall form the Project Board for the purpose of the day-to-day
management and the implementation and monitoring process and to carry
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3.3

3.4

3.5

42

out those specific Project Tasks as indicated in Schedule 1 (Project Tasks)
of the IAA and any matters referred to the Project Board by the Contract
Manager.

322 The Project Board will have authority to decide on a matter at a quorate
meeting of the Project Board by those present and entitled to vote in respect
of a matter that will have (or is reasonably expected to have) an annual
financial threshold of up to [£ ], over which the matter would need
to escalate to the Joint Committee, provided always that the Project Board
has the ability to refer any matter of any financial value to the Joint
Committee to decide.

3.2.3 Any such decision of the Project Board will be binding on all the Councils.
Joint Committee

3.3.1 The Councils shall form the Joint Committee, (which shall supersede and
replace the Joint Committee formed pursuant to the fist Inter Authority
Agreement), to carry out the functions set out in Schedule 2 (Joint
Committee Terms of Reference) of the IAA and to carry out the Project
Tasks as indicated in Schedule 1 (Project Tasks).

3.3.2 The proposed annual threshold for Joint Committee matters is up to [£E  ].
Any decisions to be made on a matter in excess of these parameters shall
be referred as a 'Matter Reserved To The Councils' and decisions would
have to be taken by each individual Council.

3.3.3 The Joint Committee may determine that any Joint Committee Matter or
Project Board Matter may be referred back to each Council for a decision as
a Matter Reserved to the Councils and/or make a decision to delegate any
matter to the Project Board for decision.

A general principle of decision making under the Project Board and the Joint
Committee structure is that decisions should be by majority voting. For Matters
Reserved To The Councils, such decisions shall not be implemented unless approved
by all of the Councils on a unanimous basis.

It is agreed that there is no requirement for Council Lead Officers to be included within
the 1AA and the necessity and appointment of Project Officers for the purposes of the
Project will be for the Joint Committee to determine from time to time as required.
TERMINATION, WITHDRAWAL AND EXTENSION

The IAA shall continue in full force and effect from the date upon which the IAA is
entered into by the Partnership, until the earlier of the following dates:

(a) all the Councils agree in writing to its termination; or

(b) there is only one remaining Council who has not withdrawn from
the 1AA; or

(c) the date falling six (6) months after the expiry or earlier termination

of the Project Agreement (subject to any agreed period of time in
respect of the decommissioning of the Site as noted below).

Termination

421 The IAA makes provision for terminating one of the Councils in the event of
an unresolved breach of a Council's obligations under the IAA. The decision
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4.4

5.1

5.2

5.3

54

5.5

to terminate the participation of a Council shall be treated as a Matter
Reserved To The Councils.

422 The defaulting Council would be liable to the other Councils for any
increased cost and losses suffered as a result of the default and agreed
pursuant to a Liability Report (as defined in the IAA), prepared by the Lead
Council and agreed by the Joint Committee.

Withdrawal

431 It is possible for a Council to withdraw from the Project if it chooses. Any
Council wishing to withdraw from the Project shall provide written notice to
the other Councils.

43.2 The withdrawing Council would be liable to the other Councils in accordance
with the Liability Report as prepared by the Lead Council and agreed by the
Joint Committee.

43.3 If the Lead Council is the withdrawing Council then the Lead Council shall be
required to novate each of the Contract Documents (including the Project
Agreement, Independent Certifier's Appointment, Parent Company
Guarantee and the Lease of the Site) to the new lead council selected by the
remaining Councils.

Extension

441 The Project Agreement contains an option for the Councils to extend the
Contract Period by a period of up to five years. It is agreed in principle that
this will be a Matter Reserved To The Councils and decided by way of a
unanimous decision.

FLEXIBILITY TO CHANGE

The IAA reflects the flexibility embedded in the main Project Agreement to
accommodate any variations under the Project Agreement (whether the proposed
variation is required due to a change in law or a contract change required by one or
more of the Councils or the Contractor or any other matter affecting the Project which
may have an equivalent effect).

The Councils agree to be bound by the obligations on the Lead Council set out in
Clause 43 (Authority and Contractor Changes) and Schedule 21 (Change Protocol) of
the Project Agreement.

The Councils will work with the Contractor to achieve the best value solution for the
Project.

If the Councils decide to support a proposed variation under the Project Agreement,
the Lead Council will seek an Authority Change (as defined in the Project Agreement)
with the Contractor in the Project Agreement, and where the proposed Authority
Change is agreed to have a mutual benefit to the Project, the costs of such proposed
Authority Change shall be shared between the Councils. Where the Authority Change
does not have a mutual benefit, the Council seeking the change in the Project
Agreement shall bear responsibility for the payment of the costs of the Authority
Change.

It is noted that with the recent publication of the Williams Commission Report and on
the understanding that Flintshire County Council and Wrexham County Council,
Denbighshire County Council and Conwy County Council, and Gwynedd Council and
the Isle of Anglesey County Council are to amalgamate over the next couple of years,
the Councils acknowledge that any new "successor Council' following such an
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amalgamation shall automatically succeed the original Councils for the purposes of
the IAA. However, it is further acknowledged by the Councils that any amalgamation
shall not have the ability to automatically alter the Administrative Area (as defined in
the Project Agreement), and the only way for the Councils to amend this (so as to
capture the geographical area of any new "successor Council" for the purposes of the
Project) shall be to implement a variation under the Project Agreement by way of an
Authority Change as noted above.

6. LIABILITIES OF THE COUNCILS
6.1 General Indemnities
6.1.1 The Lead Council shall indemnify each of the Councils against any losses,

6.1.3

claims, expenses, actions, demands, costs and liability suffered, to the
extent arising from any wilful default, wilful breach or negligent act or
omission by the Lead Council of its obligations under the Contract
Documents (as defined under the IAA (including the Project Agreement and
the 1AA).

Each of the other Councils (acting severally), shall indemnify the Lead
Council against any losses, claims, expenses, actions, demands, costs and
liability suffered, to the extent arising from any wilful default, wilful breach or
negligent act or omission by a Council of its obligations under the IAA.

The Councils agree that the amount to be paid to the Lead Council shall be
borne by each of the Councils to the extent that they were responsible,
however, in the event that responsibility is shared between two or more
defaulting Councils, then the amount to be paid will be divided between
those Council's responsible in such proportions as the Joint Committee may
determine.

The Councils shall ensure that adequate insurance cover is effected and
maintained in respect of any liabilities they may have in the event of any
neglect or default on their part.

6.2 Early Termination

6.2.1

6.2.2

6.2.3

6.2.4

The Councils' liability on early termination of the Project Agreement shall be
defined by reference to the Lead Council's obligation to pay compensation
on early termination to the Contractor under the Project Agreement.

The Councils shall be liable (and shall indemnify each other) for equal
proportions of the termination sum payable to the Contractor following an
early termination of the Project Agreement where the early termination
occurs during the works period of the Project prior to completion of the
Facility. If termination occurs when the Facility is operational then liability
shall be determined on a pro rata basis in respect of the actual tonnage
delivered by each of the Councils.

If the Councils are not equally at fault for such early termination, the
Councils agree that the Council or Councils whose acts or omissions gave
rise to the termination shall be liable for a greater proportion of the
termination sum or all of the termination sum.

It is noted that the Lead Council shall not be entitled to issue a notice of
voluntary termination of the Project Agreement unless such action has been
approved by all of the Councils as a Matter Reserved To The Councils.

7. SITE AND DECOMMISSIONING
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7.1

7.2

7.3

7.4

8.1

9.1

10.

10.1

Upon expiry of the Project, the Site shall be retained by Flintshire County Council.
However, as noted above, in the event of a Lead Council termination or withdrawal
from the IAA, then the Site will transfer to the new Lead Council (as selected by the
remaining Councils) for the duration of the Project and upon expiry of the Project the
Site shall then return to Flintshire County Council.

It is agreed in principle that on early termination of the Project if the Facility is
operational then the Partnership should agree appropriate arrangements to continue
the use of the Facility for the remainder of the 25 years. If however the Facility has not
been built (due to eg. a planning/permitting failure) then the Site shall be retained by
Flintshire County Council and there shall be no further obligation for the Site to be
utilised for the purposes of the Project. If the Facility has been partly built but is not yet
operational then the Councils shall agree to discuss and decide upon appropriate
arrangements and the Councils shall equally share liability in respect of any costs.

Upon expiry of the Project, the cost of decommissioning will be split equally between
the five Councils, unless Flintshire County Council (in its absolute discretion) elects
not to undertake decommissioning of the Site, in which case, Flintshire County Council
shall be solely liable for any future decommissioning costs.

It is noted that the cost of decommissioning the Site should be included in the Liability
Report as a payment to be made by any withdrawing or terminated Council.

COMMUNITY BENEFIT FUND

The Councils have agreed in principle to payments in respect of a Community Benefit
Fund. Each of the Councils shall contribute towards the fund and the payments shall
be determined on a pro rata basis in proportion to the tonnage provided by each of the
Councils.

WELSH GOVERNMENT FUNDING

It is agreed in principle that in the event that Welsh Government funding is withdrawn
from the Project then the Councils shall be required to cover the lost Welsh
Government funding on a pro rata basis in proportion to the actual tonnage provided
by each of the respective Councils.

CONTRACT MANAGEMENT COSTS

During the works period of the Project up until the Facility being completed and
operational, the Contract Management Costs associated with the Project shall be split
equally between the Councils. During the operational period of the Project the
Contract Management Costs shall be on a pro rata basis and payments will be
proportional to the actual tonnages delivered by each of the Councils.

NEW WASTE TRANSFER STATION

It is agreed in principle that the costs of building a new Waste Transfer Station will be
a capital expenditure to be split equally between each of the five Councils.

If it is determined that the new Waste Transfer Station shall be built on a site that is to
be provided by Conwy County Council then upon expiry or termination of the Project
the site will be retained by Conwy County Council. If however, the Partnership jointly
fund and provide a site on which to build the new Waste Transfer Station, then upon
expiry or early termination of the Project the IAA will contain provisions which shall
allow the Councils to agree at the time how they would like to deal with the site and
the new Waste Transfer Station.
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APPENDIX B

DATED 2014
(1) CONWY COUNTY BOROUGH COUNCIL

(2) DENBIGHSHIRE COUNTY COUNCIL

(3) FLINTSHIRE COUNTY COUNCIL

(4) GWYNEDD COUNCIL

(5) ISLE OF ANGLESEY COUNTY COUNCIL

SECOND INTER-AUTHORITY AGREEMENT
in relation to the joint procurement of
a Residual Waste Treatment Facility pursuant to
the North Wales Residual Waste Partnership Agreement

DRAFT

The Draft IAA is subject to a cross referencing and definitions check. The
Agreement will need to be further monitored and updated in line with the final
agreed form Project Agreement.
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THIS AGREEMENT is made on 2014

BETWEEN

(1)

()

CONWY COUNTY BOROUGH COUNCIL of Bodlondeb, Conwy, North Wales, LL32
8DU ("Conwy Council");

DENBIGHSHIRE COUNTY COUNCIL of Environmental Services, Kinmel Park Depot,
Bodelwyddan, Denbighshire, LL18 5UX ("Denbighshire Council");

FLINTSHIRE COUNTY COUNCIL of County Hall, Mold, Flintshire, CH7 6NB
("Flintshire Council");

GWYNEDD COUNCIL of Council Offices, Shirehall Street, Caernarfon, Gwynedd, LL55
1SH ("Gwynedd Council"); and

ISLE OF ANGLESEY COUNTY COUNCIL of Council Offices, Llangefni, Anglesey,
LL77 7TW ("Isle of Anglesey Council")

(together referred to as the "Councils" and individually as a "Council")

BACKGROUND

(A)

The Councils have agreed to work together in a partnering relationship to jointly
procure a residual waste treatment facility and deliver residual waste treatment
services (the "Solution") in furtherance of the objectives of the North Wales Residual
Waste Treatment Partnership (the "Partnership") and the project known as the North
Wales Residual Waste Treatment Project (the "Project").

The Councils (pursuant to the powers conferred on them by Sections 51 and 55 of
The Environmental Protection Act 1990, Section 19 of the Local Government Act 2000
and all other enabling powers) entered into the first Inter-Authority Agreement on 24
June 2010 (the "First Inter-Authority Agreement") to formalise their respective roles
and responsibilities in relation to the joint working arrangements for the procurement
of the Project and the appointment of Flintshire Council as Lead Council in carrying
out the procurement in accordance with the terms of the Outline Business Case and
the common decision made by each Council to approve the affordability envelope for
the Project and commence the procurement.

The Councils acknowledge that the First Inter-Authority Agreement regulated the
procurement of the Project up to Financial Close. Pursuant to the First Inter-Authority
Agreement, the Councils have agreed to enter into this second Inter-Authority
Agreement (the "Agreement") which will set out the respective rights and obligations
of each Council in relation to the implementation and operational phases of the
Project.

The Councils have agreed that the Lead Council shall enter into a contract (the
"Project Agreement") with [Name of Contractor]1, (Company No. [ D, a
private sector contractor, of [ ] (the "Contractor") involving the design,
construction, installation, commissioning, financing, operation and maintenance of the
Facilities and the provision of the Services (including the Interim Services and the
Commissioning Services).

Following the successful entry into the Project Agreement, the Councils have agreed
to enter into this Agreement to formalise their respective roles and responsibilities in
relation to the joint working arrangements for the operational phase of the Project
following financial close and the appointment of Flintshire Council as Lead Council.

! Details to be included when confirmed in respect of the Project Agreement.
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(F) The Councils acknowledge that this Agreement sets out the basis on which risks and
liabilities are apportioned between the Councils in relation to the implementation and
operational phases of the Project. Such agreement is intended to reflect the terms of
the Project Agreement.

(G) The Councils agree to work together in the implementation and contract management
of the Project Agreement and acknowledge that all decisions relating to the Project
and the operation of the Project Agreement shall be made in accordance with the
terms of this Agreement and shall be implemented by the Lead Council under the
Project Agreement for and on behalf of itself and the other Councils.

(H) The Councils wish to enter into this Agreement and implement the Project pursuant to
the powers conferred on them by sections 51 and 55 of the Environmental Protection
Act 1990, sections 19 and 20 of the Local Government Act 2000, and all other
enabling powers.

()] Under Section 113 of the Act the Councils may enter into an agreement with each
other for the placing at their disposal the services of officers employed by them.

(J) By virtue of Section 111 of the Act, each of the Councils has power to do anything
which is calculated to facilitate, or is conducive or incidental to, the discharge of any of
its functions.

(K) By virtue of Section 3 of the Local Government Act 1999 substituted by the Local
Government and Public Involvement Health Act 2007, each of the Councils has a duty
to make arrangements to secure continuous improvement in the way in which its
functions are exercised having regard to a combination of economy, efficiency and
effectiveness.

(L) By virtue of Section 2 of the Local Government Act 2000, each of the Councils has
power to do anything that it considers is likely to achieve the promotion or
improvement of the economic, social or environmental well-being of its area.

(M) The Councils have agreed to establish and participate in a joint committee (whose
remit is presently limited to the Project but may be extended to cover other activities
by agreement) to facilitate the delivery and management of the Project from the date
of financial close of the Project when the Project Agreement and supporting
documentation is completed.

(N) The Councils acknowledge that this Agreement shall be certified for the purposes of
the Local Government (Contracts) Act 1997.

1. DEFINITIONS AND INTERPRETATION
[DN: Definitions to be reviewed and updated.]

1.1 In this Agreement and the Recitals, unless, the context otherwise requires the
following terms shall have the meaning given to them below:-

"AB Accounts" has the meaning given in Clause 14 (Accounts)
"Accounting Period" means those periods set out in Schedule 6 (Accounting

Periods) as may be amended from time to time in
accordance with the terms of this Agreement

"Act" means the Local Government Act 1972
"Allocated Site" means a site (or sites) offered to the Project by a
Council;
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"Annual Budget"

"Business Day"

"Chair"

"CIWM"
"Commencement Date"

"Confidential Information"

"Contract Documents"

"Contract Manager"
"Contract Procedure Rules"
"Contractor"

"Conwy's Payment
Proportion"

"Core Policies"

means the sum set out in Schedule 5 (Annual Budget)
which represents the upper limit of the financial
threshold calculated by the Project Board for each
Council's annual contribution to the necessary funding
of the Lead Council to discharge its functions on behalf
of all the Councils under this Agreement as managed
by the Project Board, notified to the Joint Committee
and approved by each Council in respect of this
Project (and the Councils acknowledge that the Annual
Budget does not include the Unitary Charge payment
made under the Project Agreement)

means any day other than a Saturday or Sunday or a
public or bank holiday in England and Wales

means the chair of the Joint Committee (duly
appointed pursuant to paragraph 11 of Part 2 of
Schedule 2 (Joint Committee Terms of Reference)) or
the Project Board (duly appointed pursuant to Clause
8.4 (Project Board) (as the case may be))

means the Chartered Institute of Wastes Management
means the date of this Agreement

means all know-how and other information whether
commercial, financial, technical or otherwise relating to
the business, affairs or methods of all or any Council,
which is contained in or discernible in any form
whatsoever (including without limitation software, data,
drawings, films, documents and computer-readable
media) whether or not marked or designated as
confidential or proprietary or which is disclosed orally
or by demonstration and which is described at the time
of disclosure as confidential or is clearly so from its
content or the context of disclosure

means the Project Agreement, the [Collateral
Warranties, the Independent Certifier's Appointment
and the Parent Company Guarantee, the Haulage
Sub-Contract (each as defined in the Project
Agreement)]” and any other document entered into
between the Lead Council and the Contractor or an
Affiliate of the Contractor in respect of the Project

means the person appointed to manage the Project
means the Lead Council's contract procedure rules

Is the term used to define the Contractor in the Project
Agreement

has the meaning given in Clause 12 (Payments)

means those policies set out at Schedule 13
(Authority's Policies) of the Project Agreement

2 List to be reviewed in line with the final solution.
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"Cost Sharing Formula"

"Council Procedure Rules"

"Counternotice"

"Decision Period"

"Project Officer"

"Deductions"

"Default Interest Rate"

"Default Notice"

"Defaulter"

"Denbighshire's Payment
Proportion"

"Dispute”

HDPAH
"Due Date"

HEIRH

"EU Procurement Rules"

"Facility"

"Final Business Case" or
IIFBCII

44267940.6\gh01

means, when the Councils are responsible for the cost
of any item and payment is due from the Lead Council
to the Contractor, that costs shall be shared between
each of the Councils in the proportions set out in Part
1 of Schedule 9 (Payment Proportions) (and
subsequently reconciled on an annual basis)

means the Lead Council's procedure rules

has the meaning given in Clause 2.2.2 (Breaches of
this Agreement and Remediation)

means the period of [fourteen (14) Business Days]’
from the date of the Liability Report or such other time
as is unanimously agreed by all the Councils

has the meaning given in Clause 9 (Project Officers)
means the deductions imposed by the Lead Council
pursuant to Schedule 4 (Payment Mechanism) of the

Project Agreement

means two per cent (2%) above the base rate of
Barclays Bank plc

has the meaning given in Clause 2.2.1 (Breaches of
this Agreement and Remediation)

has the meaning given in Clause 2.3.1 (Termination)
has the meaning given in Clause 12.8 (Payments)
means any difference or dispute between the Councils
arising out of or in connection with this Agreement
and/or the Project

means the Data Protection Act 1998

has the meaning given in Clause 12.7 (Payments)

has the meaning given in Clause 19 (Freedom of
Information and Environmental Information)

means the Public Contracts Regulations 2006

means the waste management facility (or facilities)
procured as the Solution under the Project designed
for processing residual waste, waste being defined in
the Waste and Emissions Trading Act 2003

means the final business case for the Project,
prepared by the Councils and subject to the Council's
delegated approval before submission to the Welsh
Government for funding to support the Project

® Time period to be agreed by the Councils.
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"FolA"
"Gwynedd's Payment
Proportion"

"Intellectual Property"

"IP Material"

"Isle of Anglesey's Payment
Proportion"

"JC Unresolved Matter"

"Joint Committee"

"Joint Committee Meeting"

"Key Facility"

HLASH

"LAS Allowances"

"Lead Council"

"Lead Finance Officer"

44267940.6\gh01

has the meaning given in Clause 19 (Freedom of
Information and Environmental Information)

has the meaning given in Clause 12.9 (Payments)

means any and all patents, trade marks, trade names,
copyright, moral rights, rights in design, rights in
databases, know-how and all or other intellectual
property rights whether or not registered or capable of
registration and whether subsisting in the United
Kingdom or any other part of the world together with all
or any goodwill relating to them and the right to apply
for registration of them

means the Intellectual Property in the Material

has the meaning given in Clause 12.10 (Payments)

has the meaning given in Clause 6.3 (Joint
Committee)

shall have the meaning given to it in Clause 6.1 (Joint
Committee) being the joint board of members of the
Councils with delegated power to discharge the
functions of the relevant Council as provided for in this
Agreement in relation to the Project established under
the provisions of Part VI of the Act

means a meeting of the Joint Committee duly
convened in accordance with Clause 6 (Joint
Committee)

means the key residual waste treatment facility
procured as part of the Solution under the Project

means the Landfill Allowance Scheme (LAS)
Regulations (Wales) 2004

means the annual allowances for each local authority
pursuant to the LAS

means the Council appointed under Clause 4 (Duties
of the Lead Council and Other Councils) as the lead
administering authority for the Project whose duties
are set out in this Agreement

means the person so appointed from time to time by
the Lead Council to represent the interests of the
Councils in respect of financial matters of the Project
and to ensure the provision of regular update reports
are provided to the Project Board from time to time and
who shall be called the Lead Finance Officer reporting
to the Project Section 151 Officer
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"Liability Report"

"Local Authority"

"Market Value"

44267940.6\gh01

means a report prepared by the Lead Council (or such
other Council nominated under Clause 2.3.4(b)
(Termination) in the event that the Lead Council is a
Defaulter or Clause 16.3 (Withdrawal) in the event that
the Lead Council issues the Withdrawal Notice) acting
reasonably setting out the financial and resource
commitments of the relevant Council under Clause
2.3.4(b) (Termination) upon termination or Clause 16.6
(Withdrawal) upon withdrawal including the items set
out in 7 (Liability Report)

means a principal council (as defined in section 270 of
the Act) or any body of government in Wales
established as a successor of a principal council

means the best price at which the Allocated Site in
question might reasonably be expected to have been
disposed of unconditionally for cash consideration at
the relevant time assuming:-

(a) awilling seller;

(b) that prior to the relevant time there has been a
reasonable period for the proper marketing of
such Allocated Site and for the agreement of
price and terms for completion of the disposal of
such Allocated Site;

(c) the state of the market, levels of values and other
circumstances are on any earlier assumed date
of exchange of contracts the same as at the
relevant time;

(d) the relevant Council has good and marketable
title to such Allocated Site;

(e) all necessary consents for any building or other
works at such Allocated Site have been obtained
and such Allocated Site can be lawfully used;

(f) any damage to such Allocated Site caused by
any insured risk has been made good;

(g) that where the Project (or one of the Councils in
furtherance of the Project) has made an
investment into improving an Allocated Site
(whether by obtaining planning permission or
other permits or necessary consents, regardless
of whether they are used or capable of being
used for the Project, or otherwise) to confer an
advantage on the value of such Allocated Site
compared to its pre-Project value then such
enhancement shall be taken into account,
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"Material"

"Matter Reserved To The
Councils"

"Model Procedure"

"Non-Defaulting Councils"

"Notice of Acceptance"

"Notice of Dispute”

"Performance and
Improvement Plan"

"Personal Data"
"PB Unresolved Matter"
"Project Board"

"Project Board Meeting"

"Project"
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and otherwise taking into account of the actual
circumstances as shall exist at the time including the
results of any site investigation survey, ground
conditions survey or ground contamination survey to
identify any pre-existing abnormal issues or
contamination,

provided further that for the purposes of calculating
valuation to determine whether proposed Allocated
Site disposals under the terms of the Act any Council
willing to dispose of its land at less than Market Value
as established under the RICS Valuation Standards
will have regard to the Local Government Act 1972:
General Disposal Consent (Wales) 2003

means all data, text, graphics, images and other
materials or documents created, used or supplied by a
Council in connection with this Agreement (unless
before the first use or supply, the Council notifies the
other Councils that the data, text supplied is not to be
covered by this definition)

means those actions, matters and/or functions as
defined in Clause 5 (Decision Making)

means the Centre for Dispute Resolution Model
Mediation Procedure

has the meaning given in Clause 2.3.1 (Termination)

has the meaning given in Clause 2.2.2 (Breaches of
this Agreement and Remediation)

has the meaning given in Clause 2.2.2 (Breaches of
this Agreement and Remediation)

means the plan to be prepared and updated as and
when necessary by the Contract Manager indicating
any anticipated Authority Changes under the Project
Agreement, major milestones and activities, and
resources required in relation to the Project, to be
presented annually to the Project Board in accordance
with Clause 10 (Business Plan and Work Programme);

means personal data as defined in the DPA
has the meaning given in Clause 8 (Project Board)
has the meaning given to it in Clause 8 (Project Board)

means a meeting of the Project Board duly convened
in accordance with Clause 8 (Project Board)

means as defined in Recital (A)
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"Project Agreement"

"Project Section 151 Officer"

"Project Tasks"

"Solution"

"Statutory Officer"

"Termination Sum"

means the contract for the preferred Solution to
dispose of the Councils' residual waste to be entered
into by the Lead Council (acting on behalf of itself and
the Councils) and the Contractor in connection with the
Project

means the person so appointed by the Lead Council
(as their officer appointed pursuant to section 151 of
the Act) as the officer responsible for the proper
administration of the financial affairs under the Project
and who shall manage the Lead Finance Officer and
collate regular reports on Project accounting matters
(provided that for the avoidance of doubt each
Council's own officer appointed pursuant to section
151 of the Act shall be entitled to attend Project Board
Meetings and Joint Committee Meetings from time to
time as non-voting members pursuant to Clauses 8
(Project Board) and 6.18 (Joint Committee)
respectively)

means as defined in Clause 4.1 (Duties of the Lead
Council and other Councils) being the administrative
tasks as set out in Schedule 1 (Project Tasks) as may
be amended from time to time by the Councils in
accordance with the terms of this Agreement

means as defined in Recital (A)

means each Council's head of paid service, monitoring
officer (both as defined pursuant to the Local
Government and Housing Act 1989) and Chief Finance
Officer (section 151 officer) as defined in the Act

means any sum payable for Project assets by the
Lead Council to the Contractor as compensation on
termination caused due to Lead Council default or
voluntary termination or relevant discharge terms paid
due to the Lead Council acting ultra vires, Contractor
default on a no retendering basis (fair market
valuation), Contractor default due to breach of the
refinancing provisions, force majeure, uninsurability
consequences or corrupt gifts and fraud early
termination of the Project Agreement

"Vice-Chair" means the vice-chair of the Joint Committee (duly
appointed pursuant to paragraph 10 of Part 2 of
Schedule 2 (Joint Committee Terms of Reference));
and
"WG" means the Welsh Government.
1.2 The principles set out in Clause 1.1 above shall be borne in mind and applied so far as

appropriate in the interpretation of this Agreement and in the resolution of any dispute

under this Agreement.

1.3 Interpretation

In this Agreement, except where the context otherwise requires:-

1.3.1 each gender includes all genders;

44267940.6\gh01
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1.3.2

1.3.3

1.3.4

1.3.5

1.3.6

1.3.7

1.3.8

1.3.9

1.3.10

1.3.11

1.3.12

1.3.13

1.3.14

except as where expressly defined within the Agreement, all words and
expressions used throughout this Agreement shall have the same meaning
as given under the Project Agreement;

the singular includes the plural and vice versa;

a reference to any clause, sub-clause, paragraph, Schedule, recital or annex
is, except where expressly stated to the contrary, a reference to such clause,
sub-clause, paragraph, schedule, recital or annex of and to this Agreement;

any reference to this Agreement or to any other document shall include any
permitted variation, amendment or supplement to such document;

any reference to legislation (including subsidiary legislation), determinations
and directions shall be construed as a reference to any legislation,
determinations, directions and statutory guidance as amended, replaced,
consolidated or re-enacted;

a reference to a public organisation (to include, for the avoidance of doubt,
any Council) shall be deemed to include a reference to any successor to
such public organisation or any organisation or entity which has taken over
either or both of the waste disposal functions and responsibilities of such
public organisation;

a reference to a person includes firms, partnerships and corporations and
their successors and permitted assignees or transferees;

any reference to a requirement for "consent" or "approval" shall be taken to
be the prior written consent or approval of the relevant body or person;

the schedule, clause, sub-clause and (where provided) paragraph headings
and captions in the body of this Agreement do not form part of this
Agreement and shall not be taken into account in its construction or
interpretation;

words preceding "include", "includes", "including" and "included" shall be
construed without limitation by the words which follow those words;

any reference to the title of an officer or any of the Councils shall include any
person holding such office from time to time by the same or any title
substituted thereafter or such other officer of the relevant Council as that
Council may from time to time appoint to carry out the duties of the officer
referred to; and

in this Agreement, save where otherwise provided, references to amounts
expressed to be “indexed” are references to such amounts, multiplied by:

Index4
Index,

where "Indexy" is the value of RPIX most recently published prior to the
relevant calculation date and "Index," is the value of RPIX on [ 1

14 Schedules

The Schedules to this Agreement form part of this Agreement. This Agreement and its
Schedules shall be read and taken together. In the event of any inconsistency or
conflict between these terms and conditions in this Agreement and the contents of any
of the Schedules these terms and conditions shall prevail.

44267940.6\gh01
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2. COMMENCEMENT, DURATION AND TERMINATION

21 Duration of Agreement

211

Subject to Clause 2.1.2 this Agreement shall continue in full force and effect
from the Commencement Date until the earlier of the following dates:-

(a) all the Councils agree in writing to its termination; or

(b) there is only one (1) remaining Council who has not withdrawn
from this Agreement in accordance with Clause 16 (Withdrawal); or

(c) the date falling six (6) months after the expiry or earlier termination
of the Project Agreement.

21.2 Notwithstanding the provisions of Clause 2.1.1, Clause 17 (Dispute
Resolution) of this Agreement shall continue in respect of any Dispute
arising prior to the expiry of this Agreement until the date upon which such
Dispute has been finally agreed or determined.

21.3 The Councils agree that following the Commencement Date the rights,
liabilities and obligations of each Council set out within the First Inter-
Authority Agreement shall be superseded by the rights, liabilities and
obligations set out in this Agreement.

2.2 Breaches of this Agreement and Remediation

[DN: The process and time limits for dealing with failures to comply with this
Agreement should be discussed and agreed between the Councils]

221

222

223

224
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At any time the Chief Executive of any of the Councils (the “First Council”)
may serve a notice on one of the other Councils (the “Other Council”) a
notice (the “Default Notice”), alleging that the Other Council has failed to
comply with its obligations under this Agreement, setting out any suggested
remedial action and any damage which the First Council has or is likely to
suffer as a result of the alleged failure.

A Council in receipt of a Default Notice shall have [ten (10) Business Days]
(or such longer period as agreed between the Parties (acting
reasonably)),within which to serve on the Chief Executive of the First Council
who served the Default Notice a “Counternotice’, setting out in respect of
every matter contained in the Default Notice proposals for the remediation of
the alleged failure including a proposed timescale in which the remediation
will be completed and making good any loss which the First Council has
suffered or may suffer as a result of the failure or the reasons why that
alleged failure is disputed.

Within [ten (10) Business Days] (or such longer period as agreed between
the Parties (acting reasonably)) of receipt of a Counternotice, the Chief
Executive of the First Council shall send to the Chief Executive of the Other
Council a notice (the “Notice of Acceptance”) of any proposals contained in
the Counternotice in so far as those proposals are accepted by the First
Council, and may send a notice (the “Notice of Dispute”) of any proposals
contained in the Counternotice insofar as those proposals are not accepted
and setting out in respect of each proposal which is not accepted by the First
Council why it is considered to be unacceptable.

Where any proposal in a Counternotice is accepted in a Notice of

Acceptance, the Other Council shall implement that proposal as soon as
reasonably practicable.
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225

Where any matter is contained in a Notice of Dispute, it shall fall to be dealt
with under the disputes procedure set out in Clause 17 (Dispute Resolution).

2.3 Termination of Participation of a Partner Council or Lead Council

2.3.1

232

233

234

Without prejudice to any other rights or remedies, this Agreement may be
terminated in relation to any Council ("Defaulter") by the other Councils
("Non-Defaulting Councils") acting unanimously in giving written notice to
the Defaulter effective on receipt where the Defaulter breaches any of the
provisions of this Agreement and in the case of a breach capable of remedy
fails to remedy the same within [sixty (60) Business Days] (or such other
period as agreed by the Councils) of being notified of each breach in writing
by the Non-Defaulting Councils and being required to remedy the same.

The Councils acknowledge that a decision to terminate the participation of a
Council shall be treated as a Matter Reserved To The Councils.

If this Agreement is terminated in accordance with Clause 2.1 (Duration of
Agreement), Clause 2.3.1 (Termination of Participation of a Partner Council
or Lead Council), save for the obligations set out in [Clause 11 (Sites)],
Clause 23 (Councils' Obligations Following Expiry or Earlier Termination),
Clause 25 (Confidentiality and Announcements) and Clause 2.4 (Effects of
Termination of the Lead Council), the Councils shall be released from their
respective obligations described in this Agreement”.

The Councils acknowledge and agree that:

(a) the Project has been modelled on the basis of participation by the
Councils and that there are considerable economic benefits to be
achieved as a result of such joint working; and

(b) accordingly, in the event that this Agreement is terminated in
relation to any Council pursuant to Clause 2.3.1 (Termination of
Participation of a Partner Council or Lead Council) such Defaulter
shall, subject to Clause 23 (Councils' Obligations Following Expiry
or Earlier Termination), be liable to the Non-Defaulting Council or
Councils for their consequential loss as set out in a Liability Report
issued to the Defaulter within [fourteen (14)] days of the notice of
termination (such Liability Report being prepared by the Contract
Manager and provided to all the Councils which shall be discussed
and agreed by the Joint Committee at its next meeting or a
specially convened meeting if the next meeting falls more than two
(2) weeks after the issue of the Liability Report). The Non-
Defaulting Councils shall have a duty, acting reasonably, to
mitigate any losses which they suffer due to the financial and
resource implications set out in the Liability Report.

(c) pursuant to Clause 23 (Councils Obligations Following Early
Termination of the Project Agreement), if a Defaulter causes the
early termination of the Project Agreement, such Defaulter shall be
liable to the other Councils in accordance with Clause

] and the Liability Report (prepared in accordance
with Clause [ ] above) shall reflect such liabilities;

(d) any amounts payable by a Defaulter set out in a Liability Report
shall be paid by the Defaulter within [[ ] Business Days]5

* To draft out and list any continuing obligation/survivorship clauses.
® Time period to be agreed.

44267940.6\gh01

Page 56



24

3.1

3.2

3.3

3.4

3.5

following agreement of the Liability Report by the Joint Committee
or determined under Clause 2.8.5; and

(e) any failure by the Joint Committee to agree the amounts payable
as set out in the Liability Report within [ ] Business Days6 shall be
referred under Clause 17 (Dispute Resolution) as a dispute for
resolution.

Effects of Termination of the Lead Council

The Councils acknowledge and agree that if the Lead Council (or any subsequent lead
council) is terminated in accordance with the provisions of Clause 2.3 (Termination of
Participation of a Partner Council or Lead Council), then the Lead Council (or any
subsequent lead council), shall, prior to their termination from the Project:-

2.4.1 novate each of the Contract Documents (including but not limited to the
Project Agreement, Independent Certifiers' Appointment, Parent Company
Guarantee) to the new lead council as selected by the remaining Councils;
and

242 comply with the obligations set out at Clause 11.2.
PRINCIPLES AND KEY OBJECTIVES
The Councils intend this Agreement to be legally binding.

The Councils agree to work together to carry out the Project Tasks and activities in
accordance with the terms of this Agreement.

Each of the Councils hereby represents to each other Council that it has obtained all
necessary consents sufficient to ensure the delegation of functions provided by this
Agreement for the Project.

The Councils commit to share data and knowledge relevant to the Project where
appropriate and in accordance with their duties under the DPA.

Without prejudice to the terms of this Agreement, the Councils agree that they will
conduct their relationship in accordance with the following principles:-

3.5.1 Openness and Trust

in relation to this Agreement the Councils will act in accordance with a duty
of good faith to each other, be open and trusting in their dealings with each
other, make information and analysis available to each other, use such
information to support the Project, discuss and develop ideas openly and
contribute fully to all aspects of making the joint working successful. Whilst
respecting the mutual need for commercial confidentiality, the Councils will
willingly embrace a commitment to transparency in their dealings and in
particular a need to comply with statutory access to information
requirements including the Environmental Information Regulations 2004 (SI
2004/3391) and the Freedom of Information Act 2000 and supporting codes
of practice. The Councils will be aware of the need for and respect matters
of commercial confidentiality and potential sensitivity;

® As above.
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3.5.2

3.5.3

3.54

3.55

3.5.6

3.5.7

3.5.8

3.5.9

44267940.6\gh01

Commitment and Drive

the Councils will be fully committed to working jointly, will seek to fully
motivate employees and will address the challenges of the Project with
drive, enthusiasm and a determination to succeed:;

Skills and Creativity

the Councils recognise that each brings complementary skills and
knowledge which they will apply creatively to achieving the Councils'
objectives, continuity, resolution of difficulties and the development of the
joint working relationship and the personnel working within it. It is
recognised that this will involve the appreciation and adoption of common
values;

Effective Relationships

the roles and responsibilities of each Council will be clear with relationships
developed at the appropriate levels within each organisation with direct and
easy access to each other's representatives;

Developing and Adapting

the Councils recognise that they are engaged in what could be a long term
business relationship for mutual benefit through the achievement of the
Project which needs to develop and adapt and each Council will use
reasonable endeavours to develop and maintain an effective joint process to
ensure that the relationship develops appropriately and in line with these
principles and objectives including ensuring that the Lead Council's
obligations within the Project Agreement are met at all times;

Reputation and Standing

the Councils agree that, in relation to this Agreement and the Project
generally, they shall pay the utmost regard to the standing and reputation of
one another and shall not do or fail to do anything which may bring the
standing or reputation of any other Council into disrepute or attract adverse
publicity to any other Council;

Reasonableness of Decision Making

the Councils agree that all decisions made in relation to this Agreement and
the Project generally shall be made by them acting reasonably and in good
faith; and

Members and Officers' Commitments

each Council shall use its reasonable endeavours to procure that their
respective members and officers who are involved in the Project shall at all
times act in the best interests of the Project, devote sufficient resources to
the Project and respond in a timely manner to all relevant requests from the
other Councils.

Welsh Language Measure

the Councils agree to cooperate in good faith with each other in the
compliance of their obligations under the Welsh Language Measure.
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41

42

43

4.4

DUTIES OF THE LEAD COUNCIL AND OTHER COUNCILS

Subject to section 101(4) of the Act, the Councils (acting severally) have agreed, with
effect from the Commencement Date, that Flintshire Council acting through its Chief
Executive will be the Lead Council for the carrying out of the Project administrative
and representative functions (following, where relevant, any approvals required from
the Councils) (the "Project Tasks") which shall be carried out for and on behalf of
itself and the other Councils and Flintshire Council agrees to act in that capacity
subject to and in accordance with the terms of this Agreement.

The Councils shall recognise the existence of and comply with the decisions that have
been delegated to the Joint Committee. For the avoidance of doubt the Councils shall
have the right to and shall make individual independent decisions on matters referred
to each of them by the Joint Committee for decision and on matters not delegated or
referred to the Joint Committee.

The Joint Committee shall decide:
431 the detailed scope and authority of the Lead Council role;

432 by reference to the Contract Documents the administrative and
representative functions of the Lead Council being:

(a) administrative functions which can be undertaken by the Lead
Council without the need for consultation with the Joint Committee;
or

(b) representative functions which will be instructed by the Joint

Committee (whether in accordance with the established standing
orders of the Joint Committee or otherwise) and communicated to
the Contractor by the Lead Council;

43.3 consultation and reporting requirements between the Lead Council and the
Joint Committee.

For the avoidance of doubt the Councils have agreed that the role of Lead Council
includes (but is not limited to):-

441 acting on behalf of the Councils in the management and supervision of the
Project;

442 acting under the direction of the Joint Committee provided always that the
Joint Committee can only direct in accordance with terms of the Project
Agreement;

443 for any function the Lead Council shall act on behalf of and in the interests of
the Partnership;

444 liaising with the Contractor and the Contractor's Representative;

445 participating in the Liaison Committee (and co-ordination of the ten (10)
Council representatives, being two representatives from each of the
Councils, who are appointed to the Liaison Committee for the purposes of
Schedule 18 (Liaison Procedure) of the Project Agreement));

446 subject to indemnities acting as the employing authority for any staff involved
in the administration of the Project who shall report to the Project Board in
accordance with this Agreement (including the Contract Manager);

447 being the legal point of contact for the purposes of managing the Project;
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4.5

4.6

4.7

4.8

4.9

448 providing such additional administrative resources and office facilities that
may be necessary for the purpose of discharging the Project and holding all
central funds;

449 responsibility for liaison and communication with WG and co-ordination of
communication and public relations;

4410 responsibility for conducting an internal audit and reporting on its findings to
the Joint Committee;

4411 managing the application of the Annual Budget in respect of the Project and
reporting on expenditure to the Joint Committee; and

4412 having powers to enter into contracts for consultants as required for the
purposes of the Project following prior approval from the Project Board.

If the Lead Council defaults and the Agreement is terminated in respect of it pursuant
to Clause 2.3.1 (Termination) or the Lead Council withdraws pursuant to Clause 16
(Withdrawal), then a replacement Lead Council will be appointed by the Joint
Committee and the withdrawing Lead Council or Lead Council as Defaulter (as the
case may be) voting members on the Joint Committee will not have the right to vote in
regard to any such appointment.

The Councils acknowledge that the Lead Council role in the administration of the
Project Agreement shall be largely discharged by the Contract Manager acting as the
Authority's Representative as defined under the Project Agreement.

The Contract Manager shall:

471 be employed by or seconded to the Lead Council and report to the Project
Board as line manager;

47.2 conduct all day to day business for the Project to satisfy the Lead Council's
obligations to the Contractor under the Project Agreement;

47.3 potentially have staff reporting to him or her who may be seconded from the
other Councils (not being the Lead Council);

47.4 notify the Lead Council (without undue delay) of any matter that may
reasonably be expected to have a local and/or political significance to any
Council.

The Councils agree and undertake to commit to the Project in accordance with the
terms of this Agreement and not to commission and/or undertake any procurement
and/or Project that seeks or would procure the delivery of all or any part of the Project
outside the terms of this Agreement (including (without limitation) wilfully diverting
Contract Waste away from the Project) unless and until it shall have withdrawn from
the Project in accordance with Clause 16 (Withdrawal). The Councils acknowledge
that their commitment to a minimum tonnage guarantee for residual waste remains
whether they consider alternative waste collection or recycling programmes and that
pursuant to [Part 3 of Schedule 9 (Payment Proportions) they shall be collectively
liable for the minimum tonnage guarantee payments where there is an overall shortfall
by the Councils collectively in supplying sufficient waste to the Key Facility (and that
the terms of Part 3 of Schedule 9 (Payment Proportions) shall address any intra-
Councils commercial arrangements in meeting the Project's minimum tonnage

guarantee). |

Each Council warrants to the other Councils that it shall observe and comply with the
terms of each of the Contract Documents and shall, subject to the remaining
provisions of this Agreement, indemnify the other Councils in respect of any loss,
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4.10

4.1

412

4.13

4.14

5.1

damage or expense caused as a result of its breach of any of the Contract
Documents.

Each Council shall co-operate with the other Councils in good faith in order to facilitate
the performance of their respective obligations under the Contract Documents and to
avoid and/or mitigate any additional costs, expenses, delays or disruption to the
Project provided that (subject to the specific obligations within this Agreement) no
Council shall be under any duty to fulfil obligations which are the responsibility of any
other Council.

Each Council acknowledges that it shall not exercise or waive any right under any of
the Contract Documents where such exercise or waiver has not first been approved in
accordance with this Agreement.

Each Council in entering into the Contract Documents shall be deemed to have
satisfied itself of all relevant matters and shall not rely on any representations made by
any other Council in respect of the Contract Documents.

For the duration of this Agreement, the Lead Council shall act as the primary interface
with the Contractor, WG, Infrastructure UK and any other body necessary to carry out
the Project Tasks in accordance with the terms of this Agreement.

For the duration of this Agreement, the Lead Council shall act diligently and in good
faith in all its dealings with the Contractor and the other Councils and it shall use all
reasonable endeavours to carry out the Project Tasks in accordance with any WG
guidance and any other applicable legislation.

DECISION MAKING

In terms of the need for decisions and other actions to be taken and carried out for the
Project Tasks, the Councils have identified the following four (4) categories together
with the means by which they will be taken:-

51.1 "Contract Manager Matter' — being the day to day management of the
Project (in accordance with the terms of the Project Agreement) pursuant to
Clause [4.7] which shall include any decision which has (or is reasonably
expected to have) an annual financial impact on the Project of up to (and
including) [£ ]7, except in circumstances where such decision could
reasonably be expected to have local and/or political significance to any of
the Councils, in which case such decision shall be elevated to the Project
Board, provided always that the Contact Manager may refer any matter to
the Project Board,;

5.1.2 "Project Board Matter" - being a matter which is to be decided upon
[(pursuant to Clause 8 and Schedule 3 (Project Board Terms of Reference))]
at a quorate meeting of the Project Board by those present and entitled to
vote and which shall have (or is reasonably expected to have) an annual
financial impact on the Project of up to [£ ] or be a matter referred to the
Project Board by the Contract Manager. Any decision made by the Project
Board in relation to a Project Board Matter within these financial parameters
shall be binding on all of the Councils. Any decision to be made on a matter
with an impact (or expected impact) in excess of these parameters shall be
elevated to the Joint Committee, provided always that the Project Board can
refer any matter of any financial value to the Joint Committee if they so
decide;

51.3 "Joint Committee Matter" — being a matter which is to be decided upon at a
quorate meeting of the Joint Committee by those present and entitled

" Appropriate figure to be determined.
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pursuant to Clause (Joint Committee Terms of Reference) to vote and which
shall have (or is reasonably expected to have) an annual financial impact on
the Project of up to [£ ] or be a matter referred to the Joint Committee
by the Project Board. Any decision made by the Joint Committee in relation
to a Joint Committee Matter within these financial parameters shall be
binding on all of the Councils. Any decision to be made on a matter with an
impact (or expected impact) in excess of these parameters shall be referred
as a Matter Reserved To The Councils. The Joint Committee may
determine that any Joint Committee Matter or any Project Board Matter may
be referred back to each Council for decision as a Matter Reserved To The
Councils and/or make a decision to delegate any matter to the Project Board
for decision; and

514 "Matter Reserved To The Councils" — being a matter which will have to be
referred to each Council for decision (at a meeting of either the relevant
cabinet or full Council at the discretion of each Council) and, for the
avoidance of doubt, any such matter will not be dealt with by the Project
Board or the Joint Committee (as the case may be) until the matter has been
determined by all of the Councils. If the Councils fail to reach the same
decision in respect of such matter then the matter shall be referred under
Clause 17 (Dispute Resolution) as a dispute for resolution.

and in each case, such matters are identified in Schedule 1 (Project Tasks).
5.2 [The Councils agree that in due course, should they elect to set up a joint scrutiny

committee, each Council shall seek the necessary approvals in order to set up such a
committee.]®

5.3 Each Council acknowledges and agrees that the Lead Council shall have the power
and the entitlement to require a decision that in its opinion (acting reasonably) shall
either:

5.3.1 mean a substantive change to the size or nature of the Facilities; or
5.3.2 mean a substantive change to the size or nature of the Project,

to be referred as a Matter Reserved To The Councils and such decision shall not be
implemented unless approved by all of the Councils.

6. JOINT COMMITTEE

6.1 The Councils shall form the joint committee ("Joint Committee"), which shall, for the
avoidance of doubt, supersede and replace the "Joint Committee" formed pursuant to
the First Inter-Authority Agreement to carry out the functions set out in Schedule 2
(Joint Committee Terms of Reference).

6.2 The Joint Committee shall not have power to approve any Matter Reserved To The
Councils pursuant to Clause 5.1.4.

6.3 At meetings of the Joint Committee each elected member from each Council shall
have one vote. Subject to the Lead Council's right to refer a decision pursuant to
Clause 5.3 as a Matter Reserved To The Councils, decisions at meetings of the Joint
Committee will be taken by a majority vote. The Contract Manager shall not have a
vote.

8 |t is noted that whilst the Councils would prefer to  determine
their own Scrutiny process internally, would Councils prefer to leave the above wording in to
cover the possibility of a joint scrutiny committee being set up at some point in the future or
should this be removed?
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6.4

6.5

6.6

6.7

6.8

6.9

6.10

6.11

6.12

6.13

6.14

6.15

If, at a meeting of the Joint Committee, a matter is not determined by a majority vote
pursuant to Clause 6.3, that matter ("JC Unresolved Matter") shall be deferred for
consideration at the next Joint Committee Meeting which shall be convened within
[ten (10) Business Days] of that meeting. If at the reconvened Joint Committee
meeting the JC Unresolved Matter is not determined by a majority vote, the
Chairperson shall have a casting vote in respect of that JC Unresolved Matter.

Without prejudice to Clause 6.4, if one Council requests that a decision of the Joint
Committee be deferred, the Chairperson shall defer such decision until the next Joint
Committee Meeting which shall be convened within the next [ten (10) Business Days]
of that meeting.

Each Council shall provide all relevant information reasonably required upon request
by the Joint Committee and shall comply with any decisions of the Joint Committee to
request such information.

Each Council shall consult with the other Councils to ensure the diligent progress of
the day to day matters relating to any Joint Committee Matters.

The administrative costs and expenses of the Joint Committee incurred in accordance
with the Annual Budget for setting up and conducting meetings of the Joint Committee
shall be reimbursed by the Councils and arrangements for such reimbursement shall
be agreed between the Councils and reviewed each year when the draft Annual
Budget is prepared by the Project Board, considered by the Joint Committee and
approved by the Councils.

The costs and expenses of the Joint Committee for the Contract Year [2014-2015]
(which will precede the preparation of the first Annual Budget and be a transitional
Contract Year) will be reimbursed as follows:

6.9.1 each of the Councils agrees in principle to pay any costs required in
accordance with the cost sharing arrangements agreed by the Councils in
place immediately prior to the completion of this Agreement; and

6.9.2 the costs shall be met by the Councils (following recommendations by the
Project Board) as the Joint Committee may decide, else in absence of
agreed recommendations shall be met equally.

When working as a member of a Joint Committee, the members shall be deemed to
be working on behalf of their own Council even where the particular matter under
consideration relates to or also relates to one of the other Councils.

When working on behalf of the Project, officers shall be deemed to be working on
behalf of all their employing Councils, and made available and working on behalf of
the other Councils under section 113 of the Act.

In consequence of the above, both members and officers shall be treated as falling
within the statutory immunity provided by section 265 of the Public Health Act 1875, as
amended, in respect of the Project.

None of the Councils shall have any liability to the other Councils in respect of any
loss which those other Councils may suffer as a consequence of any action or
omission by any officer whilst working on the Project on behalf of the Joint Committee.

The Lead Council will provide clerical support for the Joint Committee including
convening meetings and maintaining minutes.

Constitutional arrangements for the Joint Committee are set out in Part 2 of Schedule
2 (Joint Committee Terms of Reference).
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6.16

7.1

7.2

7.3

7.4

7.5

7.6

7.7

7.8

The Joint Committee shall delegate such operational functions to the Project Board as
specified in Schedule 1 (Project Tasks) which may in turn delegate appropriate
matters to the Contract Manager.

ANNUAL BUDGET

[It is agreed in principle that during the Works Period of the Project the Contract
Management Costs associated with the Project shall be split equally between
the Councils. During the Services Period of the Project when the Facility is
operational and up until expiry or early termination, the Contract Management
Costs shall be on a pro-rata basis proportional to the actual tonnages delivered
by each Council.]

The Joint Committee shall by not later than November in each Contract Year consider
and recommend a draft Annual Budget prepared by the Project Board for the following
Contract Year which, in its opinion and based on the preceding Contract Year's actual
spend and the Project plan prepared pursuant to Clause 10.1 (Business Plan and
Work Programme), it reasonably requires to achieve its objectives in relation to the
Project and to secure the funding requirement for the Lead Council to fulfil its
obligations under this Agreement on behalf of the Councils. For the avoidance of
doubt the Joint Committee has no budget setting or managing responsibility and the
approval of the Annual Budget (as part of the Councils' wider budget setting
procedure) is a Matter Reserved To The Councils.

The draft Annual Budget shall contain draft estimates of revenue income and
expenditure of the Joint Committee for or in relation to the discharge of the Joint
Committee's agreed functions. The estimates shall include details as to how the
expenditure is to be financed including a breakdown of the contributions required from
each Council.

[The Councils each agree and undertake to contribute an annual sum for each "Spend
year".

Each of the Councils shall irrevocably make available to the Lead Council their share
of the Annual Budget.® The Annual Budget (including any contingency sum) shall not
be exceeded without the prior approval of the Councils.

The Lead Council shall be the accountable body for the Annual Budget and shall,
pursuant to Clauses 13.1 to 13.4 (Accounts), prepare and keep accounts and shall
make all accounts records and other documents available for inspection by any
Council on request. The Joint Committee role is to oversee and procure the monitoring
of the Annual Budget for the purposes of Councils' scrutiny.

Whenever any sum of money is recoverable from or payable by a Council it may be
deducted from any sum then due to that Council under this Agreement and vice versa.

The Lead Council shall within twenty-eight (28) days of the conclusion of an
Accounting Period prepare and serve on each Council a schedule of payments
itemised by reference to the Heads of Expenditure set out in Schedule 5 (Annual
Budget) and certified by the Lead Finance Officer as being in respect of that Council’s
proportion of the costs which have been properly incurred in accordance with the
terms of this Agreement for that Accounting Period. Such schedule of payments shall
be payable by the Councils within thirty-five (35) days.

The costs associated with providing internal resources in relation to the Project Tasks
shall (if not included within the Annual Budget and shared between the Councils),

® For the avoidance of doubt these costs will include the Lead Councils costs including any
recruitment, legal and financial costs incurred by the Lead Council associated with its role of
management and supervision of the Project (see Schedule 5 for further details).
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7.9

7.10

8.1

8.2

subject to Clause 7.10, be borne by the Council providing that internal resource.
However, any additional costs and external costs required shall be shared equally by
the Councils provided that such costs have received prior written approval from the
Project Team (subject to where such additional costs and/or external costs exceed or
are anticipated to exceed an aggregate total of five thousand pounds (£5,000)
(indexed) in value in any single Contract Year they shall require the Project Team to
secure prior written approval from the Project Board) and that such sums fall within the
Project spend profile agreed by the Councils set out at Schedule 5 (Annual Budget).
Any additional costs and external costs sought from Project funds which are not
included in the spend profile at Schedule 5 (Annual Budget) will be dealt with pursuant
to Clause 7.9 below.

The Councils hereby agree that:-

7.91 if one of the Councils wishes to carry out any work or incur any cost or
expenses in relation to the Project exceeding an aggregate total of one
thousand pounds (£1,000) (indexed) in any single Contract Year or requests
the Joint Committee, the Project Board or any member or officer appointed
to or engaged to support the Project to carry out any work or to incur any
cost or expense that is not envisaged by the spend profile set out at
Schedule 5 (Annual Budget) then such Council shall seek the prior written
approval of the Contract Manager to approve it and allocate Project funding
else it shall have to bear the cost itself; and

7.9.2 if one of the Councils carries out any work or incurs any cost or expenses or
requests the Joint Committee, the Project Board or any member or officer
appointed to or engaged to support the Project to carry out any work or to
incur any cost or expense in relation to the Project that is not envisaged by
the Contract Manager to be an efficient use of time and/or resources, that
matter shall, at the discretion of the Contract Manager or at the request of
the relevant Council, be referred to the Project Board for a decision as to
whether such work, cost or expense is part of the Project or whether such
work, cost or expense should be the entire responsibility of the Council so
carrying it out or requesting it (as the case may be),

subject to such approval or decision not being unreasonably withheld or delayed by
the Contract Manager and/or the Project Board and in the case of dispute Clause 17
(Dispute Resolution) shall apply.

The Councils hereby agree that if one of the Councils believes it is likely to incur
disproportionate internal resource costs (compared to the Project spend profile set out
at Schedule 5 (Annual Budget)) pursuant to Clause 7.8 that matter shall be referred to
the Project Board for a decision as to whether such costs will be disproportionate and
whether any contributions should be made to this cost by the other Councils.

PROJECT BOARD

The Councils shall form the Project Board ("Project Board") for the purpose of the
day-to-day management of the Project and the Contract Manager and the
implementation and monitoring of the process and to carry out those functions set out
in Schedule 1 (Project Tasks) as being functions of the Project Board and in
accordance with the Project Board’s Terms of Reference as set on in Schedule 3
(Project Board Terms of Reference).

The Project Board shall have the powers to make decisions and recommendations
within its Terms of Reference as set out in Schedule 3 (Project Board Terms of
Reference) but shall not have power to approve any Joint Committee Matter or any
Matter Reserved To The Councils pursuant to Clause 5.1.4.
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8.3

8.4

8.5

8.6

8.7

8.8

8.9

8.10

Notwithstanding the above, the following specific functions are given to the Project
Board:-

8.3.1 prior approval of all reports for decision by the Joint Committee save if
impractical in the case of a special meeting; and

8.3.2 monitoring of:

(a) the Annual Budget as agreed by the Joint Committee and
approved by the Councils;

(b) the costs expended against the Annual Budget to ensure that the
Project remains within budget; and

(c) the Unitary Charge payments or other payments to the Contractor
for Services (including the Commissioning Services and the Interim
Services) delivered against the overall forecast Unitary Charge for
each Contract Year.

Each Council shall appoint one senior officer representative [(being a director or head
of service)]10 to the Project Board. The Chairperson of the Project Board shall be a
director of the Lead Council appointed by the Project Board from time to time. Each
such representative shall have one vote on any matter to be determined by the Project
Board. Decisions at meetings of the Project Board will be taken by a majority vote.

The quorum necessary for a Project Board Meeting shall be a senior officer
representative each Council unless such a quorum is not reached in which case the
relevant meeting shall be re-convened and the required quorum shall be a senior
officer representative from each of the five (5) Councils (in person or by telephone or
video-conference facility). The Contract Manager, the Lead Finance Officer, the legal,
procurement and technical officers for each Council shall be entitled to attend the
meetings of the Project Board but not vote.

The section 151 officer and/or the monitoring officer for each Council shall be entitled
to attend and participate in Project Board Meetings in a non-voting capacity.

If, at a meeting of the Project Board, a matter is not determined by a majority vote
pursuant to Clause 8.4, such matter ("PB Unresolved Matter") shall be deferred for
consideration at the next Project Board Meeting which shall be convened within [ten
(10) Business Days] of that meeting. If at the reconvened Project Board Meeting the
PB Unresolved Matter is not determined by a majority vote, subject to the Lead
Council's right to refer a decision pursuant to Clause 5.3 as a Matter Reserved To The
Councils, that matter shall be referred for a decision by the Joint Committee.

The Councils may, at their discretion, replace their representatives appointed to the
Project Board provided that such replacement shall be on the same basis as the
original appointed and provided further that no senior technical officer of the Project
Board shall be removed or replaced by any Council without that Council giving prior
written notice as soon as reasonably practicable of its intention to remove or replace
that representative.

Each Council shall also appoint one (1) substitute representative in the event that
appointed representatives to the Project Board are unable or incapable of discharging
their functions.

Each Council's substitute representative shall be entitled to attend meetings of the
Project Board but shall only be entitled to vote in the absence of his or her
corresponding voting representative.

1% Councils to confirm.
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8.11

9.1

9.2

9.3

9.4

10.

10.1

10.2

10.3

The Project Board shall meet as and when required in accordance with the timetable
for the Project.

PROJECT OFFICERS

The Joint Committee shall determine from time to time the necessity of the officers set
out below (the "Project Officers") for the purposes of the Project:

911 the Contract Manager; and

9.1.2 such further officers (including but not limited to financial advisors, legal
advisors and technical advisors) acting under the direction of the Contract
Manager in his responsibilities in respect of the Project (insofar as the costs
of such officers have been identified within the Annual Budget or otherwise
provided for by one (1) or more of the Councils).

The Councils shall make their officers available as necessary for the purpose of the
Project.

As and when requested by the Joint Committee, the Lead Council shall appoint the
Project Officers (advised by the head of human resources or equivalent officer of the
Lead Council and shall act within the employment procedure rules and policies of the
Lead Council):

Project Officers may be:

9.41 appointed specifically and exclusively for the purpose of the Project to the
employment of the Lead Council, on terms and for such duration as may be
appropriate to that purpose, and the Lead Council shall make them available
full-time or part-time for the performance of their functions under this
Agreement; or

9.4.2 seconded by the Councils for the purpose of the Project to the Lead Council
on terms and for such duration as may be appropriate to that purpose, and
the relevant Council shall make them available full-time or part-time for the
performance of their functions under this Agreement.

BUSINESS PLAN AND WORK PROGRAMME

The Contract Manager shall continually monitor all aspects of the Project's
performance and prepare the Performance and Improvement Plan.

No later than [ ]11 in any Contract Year, the Contract Manager shall
present the draft Performance and Improvement Plan including any resource
requirements for the Project and the draft Annual Budget to the Project Board to
enable the Project Board to be made aware of any significant changes which they may
refer for approval and recommendation to the Joint Committee including any
anticipated Authority Changes under the Project Agreement.

The Performance and Improvement Plan for the Project, as amended where
necessary and as approved by the Joint Committee, shall form:

10.3.1 the basis of the Joint Committee’s request to each Council for future
budgetary provision and for resources pursuant to Clause 7.1 (Annual
Budget); and

10.3.2  an instruction from the Joint Committee to the Project Board.

" Date to be agreed and confirmed by Councils.
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11. SITES AND DECOMMISSIONING
Arrangements on Expiry or Early Termination

111 The Councils acknowledge that, upon the expiry of the Project the Site shall be
retained by Flintshire Council.

11.2 In the event that Flintshire Council is terminated or withdraws from the Project
(pursuant to Clause 2.3 (Termination of Participation of a Partner Council or Lead
Council) or Clause 16 (Withdrawal) of this Agreement), then the Site will transfer' to
the new lead council for the duration of the Project and upon expiry of the Project, the
remaining Councils shall ensure that the Site is transferred back to Flintshire Council
as soon as reasonably practicable.

[DN: It is agreed in principle that on an early termination of the Project if the
Facility is operational then the Partnership should seek to agree appropriate
arrangements to continue the use of the Facility for the purposes of the
remainder of the 25 years. If however, the Facility has not been built, then the
Site shall be retained by Flintshire County Council and there shall be no further
obligation for the Site to be used for the purposes of the Project.

If the Facility has been partly built but is not yet operational, then the Councils
shall seek to discuss and agree appropriate arrangements for the Site and the
Councils shall equally share the liability of any associated costs.]

Decommissioning

11.3 Upon expiry or termination of the Project, the cost of decommissioning will be split
equally between the Councils, unless Flintshire Council (in its absolute discretion)
elects not to undertake decommissioning at the time of expiry or the early termination
of the Project, in which case Flintshire Council shall be solely liable for any future
decommissioning costs.

11.4 [New Waste Transfer Station

The Councils acknowledge and agree that the new Waste Transfer Station (the
"WTS") that is to be built for the purposes of the Project shall be funded by the
Councils on an equal basis. If it is determined that the new WTS shall be built on a
site that is provided by Conwy Council, then upon expiry or early termination of the
Project the Site shall be retained by Conwy Council. If, however, the Partnership
jointly fund and provide a site for the new WTS, then upon expiry or early termination
of the Project the Councils agree to discuss and determine appropriate arrangements
in respect of the site and the WTS].

12. PAYMENTS

[DN: Provisions setting out the process for receipt of payments from the Welsh
Government and any banking and interest related provisions to be considered
and confirmed by Finance.]

Incoming payment to the Lead Council of WG grant funding and other sums

121 [Any grant funding from WG to the Councils in respect of the Project shall be paid to
the Lead Council and each of the Councils' entitiement shall be one fifth of such grant,
the Lead Council making such payments to the other Councils within [five (5) Business
Days]. In the event that the Lead Council fails to pay a Council within the five (5)
Business Day period referred to above the Lead Council shall be liable to pay interest

"2 Details in respect of the transfer to be confirmed by Property advisers.
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12.2

12.3

12.4

12.5

12.6

12.7

12.8

12.9

to the relevant Council at the Default Interest Rate, calculated from the due date for
payment until (but excluding) the actual date of payment.]

[It is agreed in principle that in the event that the WG grant funding is withdrawn from
the Project (and the Contractor is nor liable to replace the lost WG funding in
accordance with the provisions of the Project Agreement), then the Councils shall be
liable to cover the lost WG funding on a pro-rata basis in proportion to the actual
tonnage provided by each of the Councils.]

Invoices from Contractor
[DN: Finance to review and consider the below payment provisions.]

The Councils acknowledge that the Lead Council's ability to agree and make
payments to the Contractor is governed by the terms of the Project Agreement
(specifically the Payment Mechanism).

The Councils acknowledge that Clause 45 (Payment and Invoicing) of the Project
Agreement governs the process by which the Contractor invoices the Lead Council in
respect of the Monthly Contract Payment and that, for the purposes of Clause 45
(Payment and Invoicing) of the Project Agreement, Flintshire Council (as Lead
Council) will be responsible for making payment to the Contractor following receipt of
such invoices.

The Councils acknowledge that the Lead Council's payment of the Monthly Contract
Payment assumes a one hundred per cent (100%) availability and performance
model.

On a monthly basis the Contract Manager (on behalf of the Lead Council) shall be
responsible for taking decisions as to the appropriateness of any adjustments or
Deductions (and contract default points or other remedies of the Lead Council) to be
applied and made to the Contractor's invoice to the Lead Council due to poor
performance or non-performance.

Within fifteen (15) Business Days of receipt of the Contractor's invoice in accordance
with Clause 45.4 (Payment and Invoicing) of the Project Agreement, Conwy Council
shall pay to Flintshire Council on receipt of a schedule of payments its proportion of
the Monthly Contract Payment and any other relevant payments ("Conwy's Payment
Proportion"), in each case calculated by reference to the relevant financial liabilities
of the Councils as set out in Schedule 10 (Payment Proportions). In the event that
Conwy Council fails to pay Conwy's Payment Proportion within the fifteen (15)
Business Day period referred to above (the "Due Date") Conwy Council shall be liable
to pay interest to Flintshire Council at the Default Interest Rate, calculated from the
Due Date until (but excluding) the actual date of payment.

Within fifteen (15) Business Days of receipt of the Contractor's invoice in accordance
with Clause 45.4 (Payment and Invoicing) of the Project Agreement, Denbighshire
Council shall pay to Flintshire Council on receipt of a schedule of payments its
proportion of the Monthly Contract Payment and any other relevant payments
("Denbighshire's Payment Proportion"), in each case calculated by reference to the
relevant financial liabilities of the Councils as set out in Schedule 10 (Payment
Proportions). In the event that Denbighshire Council fails to pay Denbighshire's
Payment Proportion within the fifteen (15) Business Day period referred to above (the
"Due Date") Denbighshire Council shall be liable to pay interest to Flintshire Council at
the Default Interest Rate, calculated from the Due Date until (but excluding) the actual
date of payment.

Within fifteen (15) Business Days of receipt of the Contractor's invoice in accordance
with Clause 45.4 (Payment and Invoicing) of the Project Agreement, Gwynedd Council
shall pay to Flintshire Council on receipt of a schedule of payments its proportion of
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12.10

12.11

12.12

12.13

12.14

12.15

12.16

the Monthly Contract Payment and any other relevant payments ("Gwynedd's
Payment Proportion"), in each case calculated by reference to the relevant financial
liabilities of the Councils as set out in Schedule 10 (Payment Proportions). In the event
that Gwynedd Council fails to pay Gwynedd's Payment Proportion within the fifteen
(15) Business Day period referred to above (the "Due Date") Gwynedd Council shall
be liable to pay interest to Flintshire Council at the Default Interest Rate, calculated
from the Due Date until (but excluding) the actual date of payment.

Within fifteen (15) Business Days of receipt of the Contractor's invoice in accordance
with Clause 45.4 (Payment and Invoicing) of the Project Agreement, Isle of Anglesey
Council shall pay to Flintshire Council on receipt of a schedule of payments its
proportion of the Monthly Contract Payment and any other relevant payments ("Isle of
Anglesey's Payment Proportion"), in each case calculated by reference to the
relevant financial liabilities of the Councils as set out in Schedule 10 (Payment
Proportions). In the event that Isle of Anglesey Council fails to pay Isle of Anglesey's
Payment Proportion within the fifteen (15) Business Day period referred to above (the
"Due Date") Isle of Anglesey Council shall be liable to pay interest to Flintshire
Council at the Default Interest Rate, calculated from the Due Date until (but excluding)
the actual date of payment.

The Councils shall ensure that there are always cleared funds paid in accordance with
their respective share of contributions set out in a schedule of payments such that,
subject to each Council fulfilling its payment obligations, the Lead Council shall always
be capable of meeting its payment obligations to the Contractor. The Councils shall
not withhold payment of any intra-Councils sum due to the Lead Council which may be
due to intra-Council disputes.

The Councils shall procure that, as regards this Project, the Lead Council is to remain
cost and cash neutral for the planned term of the Project only insofar as the Lead
Council satisfies its payment proportion and the payment obligations of the other
Councils are set out in the Annual Budget.

The Councils agree that Flintshire Council as Lead Council shall (with the agreement
of Conwy Council, Denbighshire Council, Gwynedd Council and Isle of Anglesey
Council) be entitled to withhold payment of any disputed amounts as between the
Lead Council and the Contractor in accordance with Clause 45 (Payment and
Invoicing) of the Project Agreement but that the Lead Council shall not be entitled to
withhold payment on the basis of a dispute solely between the Councils (any such
dispute to be resolved in accordance with the provisions of Clause 17 (Dispute
Resolution).

Flintshire Council as Lead Council shall not agree to set-off any amounts owed by the
Contractor to the Lead Council in accordance with Clause 46 (Set-Off) of the Project
Agreement without the agreement of Conwy Borough Council, Denbighshire Council,
Gwynedd Council and Isle of Anglesey Council (such agreement to include an
agreement as to how Conwy's Payment Proportion, and/or Denbighshire's Payment
Proportion and/or Gwynedd's Payment Proportion and/or Isle of Anglesey's Payment
Proportion shall be amended as a result of such set-off).

[Subject to Clause 12.16 the Councils shall review their payment proportions as
defined in Schedule 9 (Payment Proportions) for the items set out in Schedule 10
(Payment Proportions) (using fair and objective criteria supplied by the Project Board
and recognising the principle of mutual benefit) on [30 September] following the
Services Commencement Date (as defined in the Project Agreement) and at one (1)
yearly intervals thereafter (or such other period as is agreed by the Councils) and shall
agree any necessary amendments to this Clause 12. In default of such agreement, no
amendment shall be made.

The Lead Council shall (following agreement by the Project Board and notification to
the Joint Committee) be authorised to make adjustments, reconciliations or payments
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1217

12.18

12.19

12.20

12.21

12.22

to recompense for significant anomalies in Project mutual benefit between the
Councils (and for the avoidance of doubt where an anomaly between the Councils'
modelled contributions exceeds [fifty thousand pounds (£50,000)] (indexed) per
Accounting Period it shall be construed as significant).]

Payments from Contractor

Any payments to be made by the Contractor to the Lead Council in accordance with
the terms of the Project Agreement (whether via an indemnity or through the
imposition of Deductions or sanctions whose effects as between the Councils are set
out in Part 2 of Schedule 9 (Payment Proportions) or otherwise) shall be apportioned
between the relevant Councils to reflect the respective effects on each Council which
are the subject of such payment:

12.17.1 where related to a [Performance Management Framework] item set out in
Schedule 9 (Payment Proportions) in such proportions as defined in Part 2
of Schedule 9 (Payment Proportions); or

12.17.2 where not related to a [Performance Management Framework] item set out
in Schedule 9 (Payment Proportions) by the Project Board in proportion to
the level of cost incurred by each Council as a consequence of the actions
and obligations pertaining to that Council's administrative area and works or
services carried out under the Project Agreement in relation to that Council's
administrative area.

The Lead Council shall, where Deductions apportioned to a Council exceed fifty
thousand pounds (£50,000) (indexed) at the end of an Accounting Period, pay the
sum of the Deductions to a Council within twenty (20) Business Days, unless
otherwise agreed by the Project Board.

Taxation

Each Council shall bear its own liability for any taxation or duty chargeable in the
United Kingdom in respect of its participation in the arrangements under this
Agreement and each Council undertakes to indemnify the other Councils in respect of
any such taxation assessed on and paid by the other in respect of which the former is
primarily liable.

Any supply made by one (1) Council to any other Council pursuant to this Agreement
shall be exclusive of any value added tax chargeable on it, which shall (where
required by law), be paid by the Council to whom the supply is made in addition to the
payment for the supply, subject to the provision to it of a valid value added tax invoice.

All payments to be made by one (1) Council to another Council under this Agreement
shall be made in full without deduction of or withholding for or on account of any
present or future taxes, levies, duties, charges, fees, deductions or withholdings of any
nature unless the Council making the payment is required by law to make any such
deduction or withholding. If such withholding or deduction is so required by law, then
the Council making the payment shall increase the amount of the payment so that the
other Council receives the same amount as it would have received in the absence of
the requirement to make the withholding or deduction, and the Council making the
payment shall give to the other Council an appropriate certificate as may be required
by law showing the amount.

If the Council receiving the payment subsequently obtains relief or credit in respect of
the withholding or deduction, then it shall promptly repay to the Council which made
the payment an amount equal to the credit or relief obtained up to a maximum of the
amount by which the payment was increased to take account of the withholding or
deduction. The Councils shall co-operate with a view to allowing each Council to
obtain any available relief or credit in respect of any such withholding or deduction in
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respect of taxation and in particular but without prejudice to the foregoing generality
shall give any information reasonably required by the other Council in connection with
the making of a claim for relief under an applicable double taxation treaty.

Community Benefit Fund

[DN: It is noted that the Councils have agreed in principle to payments in
respect of a Community Benefit Fund. Each of the Councils shall pay into the
fund and the payments shall be determined on a pro-rata basis in proportion to
the tonnage provided by each of the respective Councils.]

13. ACCOUNTS™
Accounts to reconcile Annual Budget

13.1 Clauses 13.2 to 13.4 shall apply to Conwy Council, Denbighshire Council, Gwynedd
and Isle of Anglesey Council only where Clause 7.9 applies.

13.2 Each Council shall be required to prepare accounts including (reporting by exception)
details of any expenditure incurred pursuant to Schedule 5 (Annual Budget) (the "AB
Accounts") in respect of each Accounting Period and for such further and/or other
accounting periods as the Project Board shall determine and which shall be
incorporated into Schedule 6 (Accounting Periods).

13.3 Each Council shall:-

13.3.1 in the AB Accounts make true and complete entries of all relevant payments
and receipts made by it during the previous Accounting Period;

13.3.2  within ten (10) Business Days of the end of the Accounting Period, the
Councils shall provide to the Lead Council unaudited AB Accounts for such
Accounting Period together with certification that such AB Accounts comply
with this Clause 13.3;

13.3.3 nominate an individual to be responsible for ensuring that Council's own
compliance with this Clause 14 and the name, address and telephone
number of each individual nominated pursuant to this Clause 13.3 shall be
notified to the other Councils in accordance with Clause 27 (Notices); and

13.3.4 acknowledge that the Lead Council shall within ten (10) Business Days of
receipt of the AB Accounts submitted by each of the Councils, in accordance
with Clause 13.3.2 prepare a reconciliation statement identifying the
payments made by each Council and the balance due from or owing to each
Council. The Lead Council shall within twenty (20) Business Days of the
preparation of the reconciliation statement send out a copy of the
reconciliation statement together with either a balancing schedule of
payments or credit payment to each Council. A Council receiving a
schedule of payments for payment shall pay it in full within twenty (20)
Business Days. Any error in a balancing schedule of payments must be
notified to the Lead Council within five (5) Business Days of such balancing
schedule of payments being sent out. An amended balancing schedule of
payments will be issued by the Lead Council and the Council receiving such
schedule of payments shall pay it in full within twenty (20) Business Days.

13.4 If an individual nominated by a Council pursuant to Clause 13.3.3 changes, that
Council shall notify the other Councils forthwith of the replacement nominees.

13 Drafting to be incorporated to capture 3 year accounting cycle plans, with agreed accounts for
the following year and then 2 year projections/indicators for subsequent years.
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13.5

13.6

13.7

14.

14.1

14.2

14.3

14.4

14.5

14.6

14.7

15.

15.1

Audits

Subject to ensuring compliance with each Council's audit requirements, the Councils
agree that the auditor for the Lead Council shall carry out the audit of the Project.

The Lead Council shall at all times maintain an up to date register of the assets and
committed liabilities of each of the Councils in relation to the Joint Committee and the
Councils will each advise the Lead Council of any such assets and committed
liabilities.

The books of account for the Joint Committee shall be the subject of the audit
arrangements of the Lead Council and shall be open to inspection by the Councils.

INTELLECTUAL PROPERTY
Each Council will retain all Intellectual Property in its Material.

Each Council will grant all of the other Councils a non-exclusive, perpetual,
non-transferable and royalty free licence to use, modify, amend and develop its IP
Material for the Project Tasks and any other purpose resulting from the Project Tasks
whether or not the party granting the licence remains a party to this Agreement or the
Project Tasks.

Without prejudice to Clause 14.1, if more than one (1) Council owns or has a legal or
beneficial right or interest in any aspect of the IP Material for any reason (including
without limitation that no one (1) Council can demonstrate that it independently
supplied or created the relevant IP Material without the help of one (1) or more of the
other Councils), each of the Councils who contributed to the relevant IP Material will
grant to all other Councils to this Agreement a non-exclusive, perpetual,
non-transferable and royalty free licence to use and exploit such IP Material as if all
the other Councils were the sole owner under the Copyright Design and Patents Act
1988 or any other relevant statute or rule of law.

For the avoidance of doubt, any entity or person who is at the date of this Agreement
a party to this Agreement and who has licensed any Intellectual Property under this
Agreement will have a non-exclusive, perpetual right to continue to use the licensed
Intellectual Property.

Each Council warrants that it has or will have the necessary rights to grant the
licences set out in Clauses 14.2 and 14.3 in respect of the IP Material to be licensed.

Each Council shall indemnify the other Councils against any loss arising out of any
dispute or proceedings brought by a third party alleging infringement of its Intellectual
Property rights by use of that Council's Intellectual Property for the purposes of the
Project.

Each Council agrees to execute such further documents and take such actions or do
such things as may be reasonably requested by any other Council (and at the
expense of the Council(s) making the request) to give full effect to the terms of this
Agreement concerning management and control of Intellectual Property.

LIABILITY OF THE COUNCILS

The Lead Council shall indemnify and keep fully indemnified each of the other
Councils to this Agreement against any losses, damage, claims, proceedings,
expenses, actions, demands, costs and liabilities suffered by or incurred in respect of
or in connection with:

15.1.1  any damage to property, real or personal; and/or
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15.2

15.3

15.4

15.5

15.6

15.7

15.8

15.1.2  any injury to, or the death of, any person whomsoever, and/or
15.1.3  any third party actions, claims or demands

to the extent such damage, injury, death, third party actions, claims or demands arise
from any breach by the Lead Council of its obligations under the Contract Documents
or any negligent act, omission or default in relation to such obligations and the Lead
Council shall make payment to the other Councils sums for which it becomes liable
under this Clause 15.1 within twenty (20) Business Days of the date of another
Council's written demand.

No claim shall be made against the Lead Council to recover any loss or damage which
may be incurred by reason of or arising out of the carrying out by the Lead Council of
its obligations under this Agreement unless and to the extent such loss or damage
arises from any breach by the Lead Council under Clause 15.1.

Each of the other Councils (acting severally) shall indemnify and keep fully
indemnified the Lead Council against any losses, damage, claims, proceedings,
expenses, actions, demands, costs and liabilities suffered by or incurred in respect of
or in connection with:

15.3.1 any damage to property, real or personal; and/or
15.3.2 any injury to, or the death of, any person whomsoever, and/or
15.3.3  any third party actions, claims or demands

if to the extent such damage, injury, death, third party actions, claims or demands
arise from breach of the Contract Documents or from negligence or other act,
omission or default on the part of the indemnifying party in relation to the Project and
each Council shall make payment to the Lead Council sums for which it becomes
liable under this Clause 15.3 within twenty (20) Business Days of the date of the Lead
Council's written demand.

The Councils agree and acknowledge that the amount to be paid to the Lead Council
by any of the other Councils under Clause 15.3 shall be borne by each of the Councils
to the extent of its responsibility, however in the event that the responsibility is a
shared one between the Councils (so that it is not reasonably practicable to ascertain
the exact responsibility between the Councils) then the amount to be paid shall be
divided between the Councils who share such responsibility in such proportions as the
Joint Committee may decide.

In the event of a claim under this Clause 15 in which it is not reasonably practicable to
determine the extent of responsibility as between the Councils (including the Lead
Council), then the amount shall be divided between the Councils (including the Lead
Council) as the Project Board may decide.

A Council (including the Lead Council) who receives a claim for losses, expenses,
actions, demands, costs and liabilities shall notify and provide details of such claim as
soon as is reasonably practicable to the other Councils.

Criminal fines or sanctions of individual Councils incurred through Council activities
which are not in furtherance of the Project shall not be apportioned and the liability
shall remain with the Council responsible for such fine or sanction.

No Council shall be indemnified in accordance with this Clause 15 unless it has given
notice in accordance with Clause 15.6 to the other Council against whom it will be
enforcing its right to an indemnity under this Agreement.
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15.9

15.10

15.11

15.12

15.13

16.

16.1

16.2

16.3

16.4

Each Council ("Indemnifier") shall not be responsible or be obliged to indemnify the
other Councils (including the Lead Council) ("Beneficiary") to the extent that any
insurances maintained by the Beneficiary at the relevant time provide an indemnity
against the loss giving rise to such claim and to the extent that the Beneficiary
recovers under such policy of insurance (save that the Indemnifier shall be
responsible for the deductible under any such policy of insurance and any amount
over the maximum amount insured under such policy of insurance).

Any liability to the Contractor in respect of any indemnity (which for the avoidance of
doubt shall include Compensation Events and any other remedy of the Contractor
under the Project Agreement which results in a financial obligation on the Lead
Council) contained within the Project Agreement shall be for the account of the
Council in breach of the indemnity in question (and where such breach has not been
caused wholly by one (1) Council in such proportions as are agreed or determined by
the Joint Committee else in accordance with Clause 17 (Dispute Resolution) to reflect
the respective liability of each Council).

The Lead Council will have regard to, and to the extent not dealt with by the
Contractor, administer all Project insurances in accordance with the provisions of the
Project Agreement.

The Councils shall ensure that adequate insurance cover is effected and maintained in
respect of any liabilities they may have in the event of any neglect or default on their
part.

The Lead Council acting through the Project Board shall ensure that adequate
insurance cover is effected and maintained in respect of any property and assets held
by them for the purposes of the Joint Committee.

WITHDRAWAL
Termination by a Council is not Withdrawal

For the avoidance of doubt Clause 2.3.1 (Termination) addresses early termination for
breach by a Council.

Withdrawal

If for any reason any Council (including the Lead Council) determines to withdraw from
this Agreement then Clauses 16.3 to 16.6 shall apply.

If any Council wishes to withdraw from the Project it shall provide written notice to all
the other Councils as soon as reasonably practicable ("Withdrawal Notice"). The
Lead Council (or such other Council as nominated by the Joint Committee in the event
that the Lead Council issues the Withdrawal Notice) shall within fourteen (14) days of
receipt of the Withdrawal Notice provide to all the Councils a Liability Report which
shall be discussed by the Joint Committee at its next meeting or a specially convened
meeting if the next meeting falls more than two (2) weeks after the issue of the Liability
Report. Those Councils who do not wish to withdraw from the Project shall have a
duty, acting reasonably, to mitigate any losses which they suffer due to the financial
and resource implications set out in the Liability Report.

Within the Decision Period each Council shall indicate either:-
16.4.1 that it withdraws from the Project and this Agreement; or

16.4.2 that it wishes to continue with the Project and this Agreement.
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16.5

16.6

16.7

16.8

16.9

16.10

17.

171

Where a Council does not indicate its intentions as required by Clause 16.4 then it
shall at the expiry of the Decision Period be taken to have indicated that they wish to
continue with the Project and this Agreement.

Where a Council indicates that it wishes to withdraw from the Project in accordance
with Clause 16.4.1 then:-

16.6.1 the Council who shall have indicated its wish to withdraw shall pay all
amounts due to be paid by it in accordance with the Liability Report within
twenty (20) Business Days of the date of its notification under Clause 16.4.1
and comply with its obligation to contribute to the Project up to the date of its
withdrawal; and

16.6.2 if in the event of such a withdrawal the Project timetable is delayed then the
Council who shall have indicated its wish to withdraw may be responsible for
any increased costs associated with such delay (as determined by the Joint
Committee and notified as the sum payable in full and final settlement of
such Council's liability, subject always to that Council meeting any additional
antecedent liabilities incurred prior to the date of withdrawal).

Effects of Withdrawal

Unless agreed otherwise by the remaining Councils, the Council who shall have
indicated its wish to withdraw from the Project shall not remove its appointees to the
Project Board for a period of three (3) months commencing on the date of such
Council's withdrawal, [provided that the costs associated with those appointees to the
Project Board shall be borne by the remaining Councils to the Project and this
Agreement in equal shares]. For the avoidance of doubt, the Council who shall have
indicated its wish to withdraw from the Project acknowledges that its voting members
shall remain on the Joint Committee but shall be unable to vote on matters pertaining
to the Project with effect from the date of its confirmation under Clause 16.4.1.

If the Lead Council is the withdrawing Council, then the Lead Council shall be
required, prior to its withdrawal from the Project, to novate each of the Contract
Documents (including but not limited to the Project Agreement, Independent Certifier's
Appointment, Parent Company Guarantee) to the new lead Council as selected by the
remaining Councils.

[The Lead Council (and any subsequent lead council) (agrees that if it exercises its
rights to withdraw from the Project pursuant to this Clause 16 (Withdrawal) then it shall
transfer its interest in the Site to the new lead council (as selected by the remaining
Councils), for use for the purposes of the Project only, in accordance with Clause [ ].

Any Council to which the Site is transferred acknowledges and agrees that upon
expiry of the Project the Site shall be transferred back to Flintshire Council (at no cost
to Flintshire Council.)]

DISPUTE RESOLUTION

Subject to section 103 of the Act, any dispute arising in relation to any aspect of this
Agreement shall be resolved in accordance with this Clause 17. The Councils
undertake and agree to pursue a positive approach towards dispute resolution which
seeks (in the context of this partnership between the Councils) to identify a solution at
the lowest operational level that is appropriate to the subject of the dispute which
avoids legal proceedings and maintains a strong working relationship between the
Councils. Any interim determination will be applied but will be subject to the full
dispute resolution procedure.

General disputes or disagreements
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17.2

17.3

17.4

17.5

17.6

17.7

17.8

18.

18.1

in the event of any dispute, disagreement or difference between the Councils relating
to this Agreement (whether this may be a matter of contractual interpretation or
otherwise) then save in relation to disputes or disagreements relating to a Matter
Reserved To The Councils, the matter shall be dealt with by referral in the first
instance to the Project Board who shall meet within ten (10) Business Days of
notification of the occurrence of such dispute and attempt to resolve the disputed
matter in good faith.

Elevation of disputes

If the Project Board fails to resolve a dispute or disagreement within [five (5) Business
Days] of meeting pursuant to [Clause 17.2], or fails to meet in accordance with the
timescales set out in [Clause 17.2], the dispute shall be referred to the Joint
Committee for resolution at the next programmed meeting (or a special meeting of the
Joint Committee shall be called to resolve the dispute as agreed by the Councils).

In relation to a dispute or disagreement relating to a Matter Reserved To The
Councils, or if the Joint Committee fails to resolve a dispute or disagreement within
[five (5) Business Days] of meeting pursuant to Clause 17.3, then the Councils in
dispute or the Joint Committee (as the case may be) may refer the matter for
resolution to the Chief Executive(s) or equivalent officer(s) (as appropriate) of each of
the Councils as a pre-condition to mediation followed by:

17.4.1 a mediation facilitated by the President of the CIWM or his nominated
representative or such other party as the Councils may agree (or the CIWM
may direct) for resolution by them; or

17.4.2 the exclusive jurisdiction of the Courts of England and Wales where a
dispute or disagreement relates specifically to the vires of the Councils;

and on referral to mediation or the Courts of England and Wales the Project
Board shall furnish the Joint Committee with a briefing report on the dispute
or disagreement for information.

Any dispute and/or disagreement to be determined by the Chief Executives (as
appropriate), CIWM or the Courts of England and Wales or such other body as agreed
by the Councils (as the case may be) under this Agreement shall be promptly referred
for determination to them and in any event within thirty (30) Business Days of the
Project Board's failure to reach agreement.

The Councils shall on request promptly supply to the Chief Executive(s) or CIWM (as
the case may be) all such assistance, documents and information as may be required
for the purpose of determination and the Councils shall use all reasonable endeavours
to procure the prompt determination of such reference.

If the CIWM is appointed to determine in dispute pursuant to Clause 17.5, then the
CIWM shall be deemed to act as an expert and not as an arbitrator and its
determination shall (in the absence of manifest error) be conclusive and binding upon
the Councils.

The costs of the resolution of any dispute and/or disagreement between the Councils
under this Agreement shall be borne equally by the Councils to the dispute in question
save as may be otherwise directed by the Chief Executive(s) (as appropriate), CIWM
or the Courts of England (as the case may be).

DATA PROTECTION

In relation to all Personal Data, each Council shall at all times comply with the DPA,
(as a data controller if necessary) which includes (but is not limited to) maintaining a
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valid and up to date registration or notification under the DPA covering the data
processing activities to be performed in connection with the Project Tasks.

18.2 Each Council:-

18.2.1 shall process Personal Data belonging to any other Council only on the
instructions of that Council (subject to compliance with applicable law);

18.2.2  shall only undertake processing of Personal Data reasonably required in
connection with the Project Tasks and shall not transfer any Personal Data
to any country or territory outside the European Economic Area; and

18.2.3 shall use all reasonable endeavours to procure that all relevant
sub-contractors and the Contractor comply with this Clause 18.2. For the
avoidance of doubt a relevant sub-contractor is one which processes
Personal Data belonging to one or any of the Councils.

18.3 The Councils shall not disclose Personal Data to any third parties other than:-

18.3.1 to employees and sub-contractors and the Contractor to whom such
disclosure is reasonably necessary in order for the Councils to carry out the
Project Tasks; or

18.3.2 to the extent required under a court order or to comply with any applicable
laws including (but not limited to) any statute, bye law, European Directive or
regulation,

provided that any disclosure to sub-contractors or the Contractor under Clause 18.3.1
shall be made subject to written terms substantially the same as, and no less stringent
than, the terms contained in this Clause 18 and that the Councils shall give notice in
writing to all other Councils of any disclosure of Personal Data belonging to them
which they or a sub-contractor or the Contractor are required to make under
Clause 18.3.2 immediately as they are aware of such a requirement.

18.4 Any Council may, at reasonable intervals, request a written description of the technical
and organisational methods employed by any other Council and the relevant
sub-contractors referred to in Clause 18.3.1. Within five (5) Business Days of such a
request, the Council requested to do so shall supply written particulars of all such
measures as it is maintaining detailed to a reasonable level such that the requesting
Council can determine whether or not, in connection with the Personal Data, it is
compliant with the DPA. All Councils shall use all reasonable endeavours to ensure
that the sub-contractors and the Contractor also comply with such request from any
other Council.

18.5 All Councils shall ensure that any Personal Data they obtain and provide to any other
Council has been lawfully obtained and complies with the DPA and that the use
thereof in accordance with this Agreement shall not breach any of the provisions of the
DPA.

18.6 If:-
18.6.1 under the DPA any Council is required to provide information to a data
subject (as defined in the DPA) in relation to Personal Data when such data

is in the possession or under control of any other Council; and

18.6.2  the required Council informs the controlling Council in writing that this is the
case,
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18.7

18.8

19.

19.1

19.2

19.3

19.4

then the controlling Council shall guarantee reasonable and prompt co-operation to
the required Council in meeting its obligations under the DPA including making copies
of the relevant Personal Data to the extent the same are in its possession.

Each Council shall provide the other as soon as reasonably practicable, with such
information in relation to Personal Data and their processing as the other Council may
reasonably request in writing and the party asked to provide the relevant data may
reasonably be able to provide in order for the other Council to:-

18.7.1  comply with its obligations under this Clause and the DPA, and

18.7.2  assess whether the processing of the relevant Personal Data in connection
with this Agreement is breaching or may breach the DPA in a manner which
is material and not effectively sanctioned by any guidance statement issued
by the Information Commissioner.

The Councils shall each take reasonable precautions (having regard to the nature of
their respective obligations under this Agreement) to preserve the integrity of any
Personal Data.

FREEDOM OF INFORMATION AND ENVIRONMENTAL INFORMATION

Each Council acknowledges that the other Councils are subject to the requirements of
the Freedom of Information Act 2000 (“FolA”) and the Environmental Information
Regulations 2004 (“EIR”) and each Council shall where reasonable assist and co-
operate with the other Councils (at their own expense) to enable the other Councils to
comply with these information disclosure obligations.

Where a Council receives a request for information under either the FolA or the EIR in
relation to information which it is holding on behalf of any of the other Councils in
relation to the Project, it shall:-

19.2.1 transfer the request for information to the other Councils as soon as
practicable after receipt and in any event within two (2) Business Days of
receiving a request for information;

19.2.2  provide the other Councils with a copy of all information in its possession or
power in the form that the Councils reasonably require within ten (10)
Business Days (or such longer period as the Councils may specify) of the
Council requesting that information; and

19.2.3 provide all necessary assistance as reasonably requested by the other
Councils to enable the Council to respond to a request for information within
the time for compliance set out in the FolA or the EIR.

Where a Council receives a request for information under the FolA or the EIR which
relates to this Agreement or the Project, it shall inform the other Councils of the
request for information as soon as practicable after receipt and in any event at least
two (2) Business Days before disclosure and shall use all reasonable endeavours to
consult with the other Councils prior to disclosure and shall consider all
representations made by the other Councils in relation to the decision whether or not
to disclose the information requested.

The Councils shall be responsible for determining in their absolute discretion whether
any information requested under the FolA or the EIR:-

19.4.1 is exempt from disclosure under the FolA or the EIR; or

19.4.2 s to be disclosed in response to a request for information.
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19.5

20.

201

20.2

20.3

21.

211

212

Each Council acknowledges that the other Councils may be obliged under the FolA or
the EIR to disclose information:-

19.5.1  without consulting with the other Councils where it has not been practicable
to achieve such consultation; or

19.5.2 following consultation with the other Councils and having taken their views
into account.

CHANGES AND CHANGE IN LAW

The Councils agree to be bound by the obligations on the Lead Council set out in
[Clause 43 (Authority and Contractor Changes)] and Schedule 21 (Change Protocol)
of the Project Agreement.

In relation to any proposed variations under the Project Agreement (whether the
proposed variation is a Qualifying Change in Law, an Authority Change, a Contractor
Change) or any other matter affecting the Project which may have an equivalent
effect, the Councils shall work with the Contractor to achieve the best value solution
for the Project in respect of such Qualifying Change in Law, Authority Change,
Contractor Change or any other such matter as described in this Clause 20.2.

If, following a decision of the Contract Manager, the Project Board, the Joint
Committee or the Councils (in respect of a Matter Reserved To The Councils) (as
applicable) that the Councils decide to support a proposed variation under the Project
Agreement, then Lead Council shall seek an Authority Change with the Contractor in
the Project Agreement then:

20.3.1 where the proposed Authority Change is agreed by the Contract Manager,
the Project Board, the Joint Committee or the Councils (in respect of a
Matter Reserved To The Councils) (as applicable) to have a mutual benefit
to the Project the costs of such proposed Authority Change shall be shared
between the Councils by agreement else in absence of agreement according
to the [Cost Sharing Formulal;

20.3.2 where the proposed Authority Change is agreed by the Contract Manager,
the Project Board, the Joint Committee or the Councils (in respect of a
Matter Reserved to the Councils) (as applicable) to not have a mutual
benefit to the Project the Council seeking such Authority Change in the
Project Agreement shall bear responsibility for payment and indemnify the
other Councils to hold them harmless against losses caused to each other
Council by such Authority Change;

20.3.3 in requesting an Authority Change such proposing Council shall consider
and address the impact on the other Councils; and

20.3.4 where a potential Authority Change falls within the grounds set out in
paragraph 2 of Part 1 of Schedule 21 (Change Protocol) of the Project
Agreement such Authority Change shall not be proposed or implemented.

STEP-IN TO THE PROJECT AGREEMENT

The Councils acknowledge the provisions of Clause 33 (Authority Step-In) of the
Project Agreement where the Lead Council has rights to step into service delivery
where it reasonably believes that it needs to take action in connection with the
services because a serious risk exists to the health and safety of persons or property
or to the environment or to discharge a statutory duty.

Under the provisions of Clause 33 (Authority Step-In) of the Project Agreement the
Lead Council shall only be permitted to exercise such step in rights whereby the
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22.

221

222

23.

231

232

23.3

Councils agree to exercise such step in rights together and shall not be permitted to
adopt differing approaches.

TERMINATION OF THE PROJECT AGREEMENT

Should the Lead Council become entitled to terminate the Project Agreement or
otherwise serve a notice pursuant to Clause 67 (Termination for Contractor Default),
Clause 69 (Termination on Force Majeure), Clause 71 (Termination on Corrupt Gifts
and Fraud) and Clause 75 (Termination for Breach of the Refinancing Provisions) of
the Project Agreement, the Councils shall meet as soon as reasonably practicable
thereafter to decide as a Matter Reserved To The Councils whether the Project
Agreement should be terminated (and for the avoidance of doubt no partial termination
is contemplated, any changes of scope in the Project to be addressed as an Authority
Change), taking into account:

2211 the point during the Project term at which termination of the Project
Agreement would occur,;

22.1.2 the financial consequences of such termination and the rights of the
Contractor pursuant to Schedule 17 (Compensation on Termination) of the
Project Agreement;

22.1.3 the financial consequences of continuing with the Project;
22.1.4 the views of each Council concerning such termination;

22.1.5 any alternative providers or means of provision of the works and/or services
available to the Lead Council (and the other Councils);

22.1.6  whether the Councils are required to step in to provide the works and/or
services; and

22.1.7 any other matters relevant to the termination or continuance of the Project.

For the avoidance of doubt, the Lead Council shall not be entitled to issue a notice of
voluntary termination in accordance with Clause 73 (Voluntary Termination by the
Authority) of the Project Agreement unless such action has been approved by all of
the Councils as a Matter Reserved To The Councils.

COUNCILS' OBLIGATIONS FOLLOWING EXPIRY OR EARLIER TERMINATION
OF THE PROJECT AGREEMENT

Extension

The Councils acknowledge that pursuant to Clause 3.3 of the Project Agreement,
there is an option for the Authority to extend the Expiry Date by a period of up to five
(5) years. The Councils agree that any decision to extend the Expiry Date shall be a
Matter Reserved To The Councils.

The Councils shall determine no later than sixty (60) months prior to expiry of the
Project Agreement, what information is required (if any) from the Contractor, which will
enable the Councils to determine if any extension of the Expiry Date is required by the
Councils.

The Councils acknowledge that any decision to extend the Contract Period must be
determined and notified to the Contractor no later than 36 months prior to the Expiry
Date in accordance with Clause 3.3 of the Project Agreement.

After Project expiry or earlier termination
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234

235

23.6

23.7

The Councils agree that, following expiry or earlier termination of the Project
Agreement they shall, prior to termination of this Agreement, seek to agree such
arrangements as are appropriate in respect of the continuing operation or otherwise of
the Facilities in accordance with Clause 11 (Sites and Decommissioning). The
Councils acknowledge however that on expiry of the Project there is no obligation on
Flintshire Council to utilise the Site for any continued arrangements with Partnership
(or any of the Councils separately) and any arrangements that are agreed in respect
of the continued utilisation of the Site will need to be agreed and documented in a
separate agreement.

Subject to the provisions at Clause 11, the Councils assume that on early termination
of the Project Agreement that leases and/or licences shall cross default with the
Project Agreement and that [Allocated Sites] shall remain in the possession of the
Council which acquired them and/or contributed them to the Project.

Termination Payments

[It is agreed in principle that the Councils shall be liable (and shall indemnify
each other) for equal proportions of the termination sum payable to the
Contractor following an early termination of the Project Agreement where the
early termination occurs during the Works Period and prior to completion of the
Facility. If termination occurs during the Services Period, when the Facility is
operational, then liability shall be determined on a pro-rata basis in respect of
the actual tonnage delivered by each of the Councils. An exception to this
principle applies in circumstances where one Council is wholly responsible for
the termination, or the Councils are not equally at fault, in which case the
Councils agree that the Council or Councils whose acts or omissions gave rise
to the early termination shall be liable for a greater proportion of the termination
sum or all of the termination sum.]

The Councils shall be liable for (and indemnify each other) in the proportions
described in the Cost Sharing Formula for the Termination Sum payable to the
Contractor following the early termination of the Project Agreement, save in respect of
any Termination Sum payable in accordance with Clause 66 (Compensation on
Termination for Authority Default) or Clause 4.4 (Relevant Discharge Terms) and
Schedule 28 (Relevant Discharge Terms) of the Project Agreement, in which case
liability for payment of the Termination Sum shall rest with the Council responsible for
such termination (and where such termination has not been caused wholly by a single
Council in such proportions as are agreed or determined in accordance with Clause
20 (Dispute Resolution) to reflect the respective liability of each Council and the
concept of mutual benefit shall not apply).

The Councils' liability on early termination of the Project Agreement shall be defined
by reference to the Lead Council's obligation to pay compensation on early termination
to the Contractor as follows:

23.7.1 Clause 65 (Termination for Authority Default) and Part 2 of Schedule 17
(Compensation on Termination) of the Project Agreement;

23.7.2 Clause 67 (Termination for Contractor Default) and Part 3 of Schedule 17
(Compensation on Termination) of the Project Agreement;

23.7.3 Clause 69 (Termination on Force Majeure) and Part 5 of Schedule 17
(Compensation on Termination) of the Project Agreement;

23.7.4 Clause 71 (Termination on Corrupt Gifts and Fraud) and Part 4 of Schedule
17 (Compensation on Termination) of the Project Agreement;

23.7.5 Clause 73 (Voluntary Termination by the Authority) and Part 2 of Schedule
17 (Compensation on Termination) of the Project Agreement;
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23.8

24,

241

25.

251

25.2

25.3

254

25.5

23.7.6  Any other provision within the Project Agreement that affects liability on
termination of the Project Agreement; and

23.7.7  Any other liability that the Lead Council may reasonably incur which flows
from or is connected to the termination of the Project Agreement.

Notwithstanding any other provisions of this Agreement it is agreed that no Council
shall be entitled to derive any financial or other benefit from an early termination event
at the cost of any other Council.

POLICIES

In respect of the policies referred to in Schedule 13 (Authority Policies) of the Project
Agreement, the policies of the Lead Council shall apply in relation to the operation of
the Project Agreement within the Councils' administrative areas and to employees
operating within those areas.

CONFIDENTIALITY AND ANNOUNCEMENTS

The Councils shall comply with the confidentiality provisions of the Lead Council set
out in the Project Agreement as if they were set out in this Agreement.

Each Council ("Covenanter") shall, both during the currency of this Agreement and at
all times following its termination or expiry, keep private and confidential and shall not
use or disclose (whether for its own benefit or that of any third party) any Confidential
Information about the business of and/or belonging to any other Council or the
Contractor which has come to its attention as a result of or in connection with this
Agreement, in particular (but without prejudice to the generality of the foregoing)
Confidential Information relating to the Project Agreement.

The obligation set out in Clause 25.1 shall not relate to information which:-

25.3.1 comes into the public domain or is subsequently disclosed to the public
(other than through default on the part of the Covenanter or any other
person to whom the Covenanter is permitted to disclose such information
under this Agreement); or

25.3.2 any disclosure to enable a determination to be made under Clause 17
(Dispute Resolution);

25.3.3 is required to be disclosed by law; or

25.3.4 was already in the possession of the Covenanter (without restrictions as to
its use) on the date of receipt; or

25.3.5 s required or recommended by the rules of any governmental or regulatory
body including any guidance from time to time as to openness and
disclosure of information by public bodies; or

25.3.6 is necessary to be disclosed to provide relevant information to any insurer or
insurance broker in connection with obtaining any insurance required by this
Agreement.

Where disclosure is permitted under Clauses 25.3.3, 25.3.4 or 25.3.5, the recipient of
the information shall be subject to a similar obligation of confidentiality as that
contained in this Clause 25 and the disclosing Council shall make this known to the
recipient of the information.

No Council shall make any public statement (which shall include speaking or
presenting at public conferences or other analogous situations) or issue any press
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25.6

26.

27.

271

272

27.3

27.4

28.

release or publish any other public document relating, connected with or arising out of
this Agreement and/or the Project Agreement (excluding any disclosure required by
legal or regulatory requirements) without obtaining the prior written approval of the
other Councils as to the contents thereof and the manner of its presentation and
publication provided that prior approval shall be required if such public statement
materially affects any Council.

Each Council agrees to make available to the other Councils any books and records
which may be required for the purposes of an internal audit and the Councils agree
that any disclosure of such books and records to an appointed external auditor shall
not breach the provisions of this Agreement.

CONTRACTS (THIRD PARTY RIGHTS)

The Councils as parties to this Agreement do not intend that any of its terms will be
enforceable by virtue of the Contracts (Rights of Third Parties) Act 1999 by any person
not a party to it.

NOTICES

Any notice or demand in connection with this Agreement shall be in writing and may
be delivered by hand, prepaid first class post, special delivery post, facsimile or email
(with a copy following by facsimile or post), addressed to the recipient at the address
or facsimile number as the case may be set out in Schedule 4 (Addresses of the
Councils) or such other recipient address or facsimile humber as may be notified in
writing from time to time by any of the parties to this Agreement to all the other
Councils to this Agreement.

The notice or demand shall be deemed to have been duly served:-
27.2.1 if delivered by hand, when left at the proper address for service;

27.2.2 if given or made by prepaid first class post or special delivery post, forty-
eight (48) hours after being posted (excluding days other than Business
Days);

27.2.3 if given or made by facsimile, at the time of transmission;
27.2.4 if given or made by email, at the time of transmission,

provided that, where in the case of delivery by hand or transmission by facsimile or
email such delivery or transmission occurs either after 4.00pm on a Business Day or
on a day other than a Business Day service shall be deemed to occur at 9.00am on
the next following Business Day.

For the avoidance of doubt, where proceedings to which the Civil Procedure Rules
apply have been issued, the provisions of the Civil Procedure Rules must be complied
with in respect of the service of documents in connection with those proceedings.

Each Council shall notify the other Councils in writing within five (5) Business Days of
any change in its address for service.

GOVERNING LAW

This Agreement shall be governed by and construed in all respects in accordance with
the laws of England and Wales. Subject to Clause 17 (Dispute Resolution), the
English and Welsh Courts shall have exclusive jurisdiction to settle any disputes which
may arise out of or in connection with this Agreement.

44267940.6\gh01 Pag éz 84



29.

291

30.

30.1

30.2

30.3

31.

32.

33.

ASSIGNMENTS

The rights and obligations of the Councils under this Agreement shall not be assigned,
novated or otherwise transferred (whether by virtue of any legislation or any scheme
pursuant to any legislation or otherwise) save in circumstances of an amalgamation of
the Councils to any person other than to any public body (being a single entity)
acquiring the whole of the Agreement and having the legal capacity, power and
authority to become a party to and to perform the obligations of the relevant Council
under this Agreement being:-

29.1.1 a Minister of the Crown pursuant to an Order under the Ministers of the
Crown Act 1975; or

29.1.2 any Local Authority which has sufficient financial standing or financial
resources to perform the obligations of the relevant Council under this
Agreement.

WAIVER AND COSTS

No failure or delay by any Council to exercise any right, power or remedy will operate
as a waiver of it nor will any partial exercise preclude any further exercise of the same
or some other right, power or remedy unless a waiver is given in writing by that
Council.

Each Council shall pay their own respective costs and expenses incurred in
connection with the preparation, execution, completion and implementation of this
Agreement, except as expressly provided for in this Agreement.

Save where otherwise provided, the Councils will pay interest on any amount payable
under this Agreement not paid on the due date from that date to the date of payment
at a rate equal to two per cent (2%) above the base rate from time to time of Barclays
Bank plc.

ENTIRE AGREEMENT

This Agreement contains all the terms which the parties have agreed in relation to the
subject of this Agreement and supersedes any prior written or oral agreements,
representations, communications, negotiations or understandings between the
Councils relating to such subject matter. No Council has been induced to enter into
this Agreement or any of these documents by statement or promise which they do not
contain, save that this Clause 31 shall not exclude any liability which one (1) Council
would otherwise have to the other in respect of any statements made fraudulently by
that Council.

COUNTERPARTS

This Agreement may be executed in any number of counterparts each of which so
executed shall be an original but together shall constitute one and the same
instrument.

RELATIONSHIP OF COUNCILS

Each Council is an independent body and nothing contained in this Agreement shall
be construed to imply that there is any relationship between the Councils of
partnership or (except as expressly provided in this Agreement) of principal/agent or of
employer/employee. No Council shall have the right to act on behalf of another, make
any representations or give any warranties to third parties on behalf or in respect of
any other Council nor to bind (or hold themselves out as having authority or power to
bind) any other Council by contract or otherwise except to the extent expressly
permitted by the terms of this Agreement or where a statutory provision otherwise
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34.

35.

36.

37.

37.1

37.2

37.3

37.4

38.

requires. In particular for the avoidance of doubt, none of the provisions relating to the
principles of working in partnership shall create, or be deemed to create, any
partnership as defined by The Partnership Act 1890.

MITIGATION

Each Council shall at all time take all reasonable steps to minimise and mitigate any
loss for which the relevant Council is entitled to bring a claim against the other
Council(s) pursuant to this Agreement.

STATUTORY RESPONSIBILITIES

Notwithstanding anything apparently to the contrary in this Agreement, in carrying out
their statutory duties, the discretion of any Council shall not be fettered or otherwise
affected by the terms of this Agreement. Nothing contained or implied herein shall
prejudice or affect the Councils' rights and powers, duties and obligations in the
exercise of their functions as Local Authorities and/or in any other capacity and all
rights, powers, discretions, duties and obligations of the Councils under all laws may
at all times be fully and effectually exercised as if the Councils were not a party to this
Agreement and as if the Agreement had not been made.

LOCAL GOVERNMENT (CONTRACTS) ACT 1997

The certificate in respect of this Agreement to be provided by the Councils (not being
the Lead Council) in respect of their powers to enter into this Agreement and support
the Lead Council model whereby the Lead Council enters into the Project Agreement
with the Contractor and accepts a contingent liability for the Relevant Discharge
Terms (as defined in the Project Agreement) on behalf of itself assuming the other
Councils are committed to underwriting their proportion of any compensation payable
under the Relevant Discharge Terms pursuant to section 3 of the Local Government
(Contracts) Act 1997 shall be provided by the Councils (not being the Lead Council) to
the Lead Council on or before the date of this Agreement.

VARIATIONS

The Councils may vary the terms of this Agreement including admitting additional
Councils to the Joint Committee, the terms of such admission to be agreed by the
Councils.

Where an additional Council is admitted to the Joint Committee it shall enter a deed of
variation in a form agreed by the Joint Committee and from the date of its admittance
to the Joint Committee all provisions of this Agreement shall apply to the admitted
Council and the definition of “Councils” shall include it.

No amendment to this Agreement shall be binding unless it is in writing and signed by
the duly authorised representatives of each of the Councils and expressed to be for
the purpose of such amendment.

The Councils shall endeavour to review this Agreement on an annual basis to monitor
and reflect on the operation of the Project and the performance of the obligations set
out in this Agreement.

SEVERABILITY

In the event of any provision of this Agreement being or becoming legally ineffective,
invalid, illegal or unenforceable as declared by the courts of other competent authority
the remaining provisions of this Agreement shall not be invalidated and the Councils
shall negotiate in good faith in order to agree a mutually satisfactory substitute
provision.
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AS WITNESSED the duly authorised representatives of the Councils have signed this
Agreement as a deed on the date written at the beginning of this Agreement.
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SCHEDULE 1 - PROJECT TASKS

[Note: The below table of Project Tasks will need to be monitored and updated to reflect the main body of the IAA as it progresses. Councils will
need to review and confirm each of the Project Tasks.]

TASK CLAUSE/ CONTRACT LEAD PROJECT BOARD JOINT COUNCILS'
SCHEDULE MANAGER COUNCIL MATTER COMMITTEE MATTER/MATTER
MATTER MATTER MATTER RESERVED TO
THE COUNCILS'
CABINETS
1. Agree to terminate Agreement 22 Y
2. Issue Default Notice for Council breach 221 Y
of Agreement
3. Respond to Default Notice with 222 Y

Counternotice proposing remediation of
Default Notice matters

88 abed

4. Issue of Notice of Acceptance or Notice 223 Y
of Dispute concerning Counternotice
proposals to remediate beaches of
Agreement

5. Implement Notice of Acceptance 224

6. Issue of written notice of termination of 2.3.1
Agreement by Non-Defaulting Councils
to Defaulter

7. Liability for losses caused due to 28.2
termination by a Defaulter

8. Issue of Liability Report by Lead Council | 2.8.2
to Defaulter

9. Discussion of Liability Report Y

10. All necessary consents obtained Y

46
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68 abed

TASK CLAUSE/ CONTRACT LEAD PROJECT BOARD JOINT COUNCILS'
SCHEDULE MANAGER COUNCIL MATTER COMMITTEE MATTER/MATTER
MATTER MATTER MATTER RESERVED TO
THE COUNCILS'
CABINETS
11. Share data and knowledge relevant to 3.4
the Project
12. Conduct relationship in accordance with 3.5
stated principles
13. Agreement that Flintshire Council shall 4.1 Y
be Lead Council
14. Recognition of existence of Joint 4.2
Committee and compliance with
decisions delegated to Joint Committee
15. Deciding detailed scope of Lead Council | 4.3.1 Y
role
16. Deciding administrative and 43.2
representative functions of the Lead
Council
17. Communicate representative functions to | 4.3.2
Contractor
18. Consultation and reporting requirements | 4.3.3 Y
between Lead Council and Joint
Committee
19. Act on behalf of Partnership in 4.41
management and supervision of Project
20. Acting under direction of Joint Committee | 4.4.2
21. Act on behalf of other Councils 443
22. Liaising with Contractor and Contractor's | 4.4.4
representatives
23. Participating in Liaison Committee under | 4.4.5
Project Agreement
24. Act as employing authority for Lead 446
Council staff or supervisor of Councils'
seconded staff
47
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06 dbed

TASK CLAUSE/ CONTRACT LEAD PROJECT BOARD JOINT COUNCILS'
SCHEDULE MANAGER COUNCIL MATTER COMMITTEE MATTER/MATTER
MATTER MATTER MATTER RESERVED TO
THE COUNCILS'
CABINETS
25. Legal point of contact for managing 447
Project
26. Providing additional resources and office | 4.4.8
facilities
27. Providing senior officers to Project 449
28. Determining level of involvement of 449
senior officers
29. Responsibility for liaison and 4410
communication with WG and co-
ordination of communication and public
relations
30. Managing application of Annual Budget 4.4 11
for Core Project Team and reporting to
Project Board
31. Reviewing Annual Budget expenditure 4.4.11 Y
32. Having powers to enter into contracts 4.4.11
with consultants
33. Appointing a replacement Lead Council if | 4.5 Y
the Lead Council defaults or withdraws
from the Agreement
34. Performing much of Lead Council role 4.6
35. Employing Contract Manager 4.71
36. Line manager of Contract Manager 4.71 Project Team
37. No competing procurement to the Project | 4.8
unless outside the terms of the
Agreement
38. Commitment to a minimum tonnage 4.8 Y
guarantee
48
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T6 abed

TASK CLAUSE/ CONTRACT LEAD PROJECT BOARD JOINT COUNCILS'
SCHEDULE MANAGER COUNCIL MATTER COMMITTEE MATTER/MATTER
MATTER MATTER MATTER RESERVED TO
THE COUNCILS'
CABINETS
39. Warranty to comply with the Contract 4.9 Y
Documents (and indemnity in respect of
loss)
40. Co-operate in good faith 410 Y
41. No exercise or waiver of right under 411 Y
Contract Documents without approval
42. Primary interface with Contractor, WG, 413
IUK and other bodies
43. Overview and scrutiny responsibility 52 Y
44. Provision of information on reasonable 6.6 Y
request of Joint Committee
45. Consultation with Councils to allow 6.7 Y
diligent progress day to day
46. Reimbursement of administrative costs 6.7 Y
and expenses of Joint Committee in
accordance with Annual Budget
47. Review of administrative costs and 6.7 Y
expenses of Joint Committee each year
when draft Annual Budget prepared
48. Consideration of administrative costs and | 6.8
expenses of Joint Committee each year
when draft Annual Budget prepared
49. Approval of administrative costs and 6.8 Y
expenses of Joint Committee each year
when draft Annual Budget prepared
50. Principle of reimbursement of first year 6.10.1 Y
costs and expenses of Joint Committee
51. Recommendation of first year costs and 6.10.2 Y
expenses of Joint Committee
52. Setting first year costs and expenses of 6.10.2
Joint Committee
49
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26 abed

TASK CLAUSE/ CONTRACT LEAD PROJECT BOARD JOINT COUNCILS'
SCHEDULE MANAGER COUNCIL MATTER COMMITTEE MATTER/MATTER
MATTER MATTER MATTER RESERVED TO
THE COUNCILS'
CABINETS
53. Preparing a draft Annual Budget for the 71 Y
following Contract Year by 31 December
in each Contract Year
54. Consider and recommend a draft Annual | 7.1
Budget for the following Contract Year by
31 December in each Contract Year
55. Approval of Annual Budget 71 Y
56. Approval to exceed Annual Budget 7.3 Y
(including contingency sums)
57. Making available share of Annual Budget | 7.4 Y
irrevocably to Lead Council
58. Accountable body for the Joint 7.5 Y
Committee
59. Oversee or procure monitoring of Annual | 7.5 Y
Budget for Councils' scrutiny
60. Contribute annual sum for Annual 7.7 Y
Budget spend year from spend profile
61. Serve Annual Budget invoice on 7.7
Councils at end of each Accounting
Period
62. Payment of Annual Budget invoice each | 7.7 Y
Accounting Period
63. Costs of providing internal resources 7.8 Y
64. Approval of additional costs and external | 7.8 Project Team <£5K
costs beyond Council internal resources
approval (all within Annual Budget spend Project Board
profile) >£5K
65. Approval of additional costs and external | 7.9.1 Project Team
costs beyond Council internal resources
approval (not included within Annual
50
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£6 abed

TASK

CLAUSE/
SCHEDULE

CONTRACT
MANAGER
MATTER

LEAD
COUNCIL
MATTER

PROJECT BOARD
MATTER

JOINT
COMMITTEE
MATTER

COUNCILS'
MATTER/MATTER
RESERVED TO
THE COUNCILS'
CABINETS

Budget spend profile)

66.

Has Council carried out activity as
efficient use of time?

7.9.2

67.

Decision on whether a Council internal
resource costs are disproportionate
compared to the Annual Budget spend
profile

7.10

68.

Prior approval of all reports for decision
by Joint Committee (except if
impracticable due to special meeting)

8.3.1

69.

Monitor Project to ensure it remains
within budget

8.3.2

70.

Make available officers as necessary for
purposes of the Project

9.1

71.

Appoint the Project Officers for the
purpose of the Project

9.2

72.

Provide necessary support to secure the
effective achievement of the Project

10.2

73.

Prepare and keep up to date a draft
Project Plan, work programme and
resource plan for the Project

Contract Manager

74.

Present the draft Project Plan, work
programme and resource plan for the
Project to the Project Board

Project Team

75.

Decision on whether there is any
significant change to the Project Plan,
work programme and resource plan for
the Project to be approved by the Joint
Committee

76.

Approval of the Project Plan, work
programme and resource plan for the
Project
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v6 abed

TASK CLAUSE/ CONTRACT LEAD PROJECT BOARD JOINT COUNCILS'
MANAGER COUNCIL MATTER COMMITTEE MATTER/MATTER
SellEni s MATTER MATTER MATTER RESERVED TO
THE COUNCILS'
CABINETS
77. Request to each Council for future 11.3.1 Y
budgetary provision and for resources
78. Cost and terms of the acquisition and/or 121 Y
securing of the Allocated Sites
79. Decision on whether to transfer or notto | 12.2 Y
transfer a interest in an Allocated Site
pursuant to Withdrawal or Termination of
the Project
80. Transfer an interest in a Allocated Site to | 12.2.1 Y
one of the remaining Councils for the use
for the Project pursuant to Withdrawal or
Termination of the Project
81. Liability for costs of provision of an 12.2.2 Y
alternative Site for the Project having
equivalent operational effect
82. Conduct a transfer of a interest in any 12.3 Y
Allocated Site at an undervalue of Market
Value
83. Receive any WG grant from 13.1
[ ] and payment to Councils
of such credits or grant
84. Payment of contributions towards 13.2 Y
funding the Project's annual unitary
charge payment
85. Monthly Contract Payment to the 13.3
Contractor
86. Responsibility for any adjustments or 13.6 Contract Manager
Deductions to the Contractor's invoice
87. Payment of proportion of the Monthly 13.7/13.8 Y
Contract Payment to Flintshire Council
88. Ensure that there are always cleared 13.9 Y

funds paid
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G6 abed

TASK

CLAUSE/
SCHEDULE

CONTRACT
MANAGER
MATTER

LEAD
COUNCIL
MATTER

PROJECT BOARD
MATTER

JOINT
COMMITTEE
MATTER

COUNCILS'
MATTER/MATTER
RESERVED TO
THE COUNCILS'
CABINETS

89.

Review payment proportions as defined
in Schedule 10 (Payment Proportions) on
30 September following the Service
Commencement Date and at one (1)
yearly intervals thereafter

13.13

Y

90.

Supply fair and objective criteria for
review of payment proportions

13.13

91.

Consider adjustments, reconciliations or
payments to recompense for significant
anomalies in Project mutual benefit

13.14

92.

Power to make adjustments,
reconciliations or payments to
recompense for significant anomalies in
Project mutual benefit

13.14

93.

Apportion any payment made by the
Contractor

13.15

94.

Liability for any taxation or duty
chargeable in the UK in respect to
participation the Project

13.16

95.

Increase payment to negate any
withholding or deduction required by law
and provide any appropriate certificate
as may be required by law showing the
amount.

13.17

96.

Obtain any available relief or credit in
respect of any such withholding or
deduction regarding taxation and provide
information reasonably required with
making a claim for relief

13.18

Prepare accounts including expenditure
incurred pursuant to the Annual Budget

14.2

Determine Accounting Period in relation
to AB Accounts

14.2
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96 dbed

TASK

CLAUSE/
SCHEDULE

CONTRACT
MANAGER
MATTER

LEAD
COUNCIL
MATTER

PROJECT BOARD
MATTER

JOINT
COMMITTEE
MATTER

COUNCILS'
MATTER/MATTER
RESERVED TO
THE COUNCILS'
CABINETS

Ensure true and complete entries of all
relevant payments and receipts in the
AB Accounts

14.3.1

Y

Provide the Lead Council with unaudited
AB Accounts for an Accounting period
with certification that such AB Accounts
comply with this agreement

14.3.2

Nominate and notify to the other
Councils the name, address and
telephone number of an individual
responsible for ensuring that Council
complies with Clause 14 of this
agreement

14.3.3

Prepare and send a reconciliation
statement with either a balancing invoice
or credit payment

14.3.4

Notify a change to the nominated
individual pursuant to Clause 14

14.4

Maintain an up to date register of the
assets and committed liabilities of each
Council in relation to the Joint Committee

14.6

Grant a non-exclusive, perpetual, non-
transferable and royalty free licence to
use, modify, amend and develop its IP
Material for the Project Tasks

15.2

10.

Indemnify any loss arising out of any
dispute or proceedings brought by a third
party alleging infringement of its
Intellectual Property rights

15.6

1.

Indemnify against any losses, damage,
claims, proceedings, expenses, actions,
demands, costs and liabilities in

16.1/16.3
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/6 abed

TASK

CLAUSE/
SCHEDULE

CONTRACT
MANAGER
MATTER

LEAD
COUNCIL
MATTER

PROJECT BOARD
MATTER

JOINT
COMMITTEE
MATTER

COUNCILS'
MATTER/MATTER
RESERVED TO
THE COUNCILS'
CABINETS

connection with any damage to property;
any injury to, or death of any person; and
any third party actions, claims or
demands

12.

Determine the extent of responsibility of
responsibility in the event of a claim

16.5

13.

Notify and provide details of a claim for
losses, expenses, actions, demands,
costs and liabilities

16.6

14.

Allocate any sums paid by the Contractor

16.11

15.

Administer all Project insurances in
accordance with the provisions of the
Project Agreement

16.2

16.

Ensure that adequate insurance cover is
effected and maintained in respect of any
liabilities

16.14

17.

Ensure adequate insurance cover is
effected and maintained in respect of any
property and assets held by them for the
purposes of the Joint Committee

16.15

18.

Provide written Withdrawal Notice

17.3

Y

19.

Provide a Liability Report that is
discussed by the Joint Committee

17.3

Y (If nominated by
JC)
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SCHEDULE 2 - JOINT COMMITTEE TERMS OF REFERENCE

PART 1

TERMS OF REFERENCE

[DN: The terms of reference of the Joint Committee require review and consideration by
the Councils.]

1.

1.1

1.2

2.1

22

2.3

24

25

3.1

3.2

The terms of reference of the Joint Committee are:-
to promote joint working in the delivery of the Project through:-
1.1.1 facilitating constructive partnership working;

11.2 engaging with key interested bodies and stakeholders when appropriate;
and

1.1.3 carrying out such other activities calculated to facilitate, or which are
conducive to the successful delivery of the Project; and

to ensure that the Project is developed in accordance with good industry practice, is in
the best interests of all Councils and delivers value for money.

The key functions of the Joint Committee are to:-

consider and make recommendations concerning the Councils' collective budget for
the Project on an annual basis noting:

211 the predicted outturn of the Councils' collective payments to the Contractor
for services received under the Project Agreement as approved by the
Councils;

21.2 the profile of such payments described as Monthly Payments of Unitary
Charge; and

21.3 the draft Annual Budget prepared by the Project Board and approved by
each Council;

consider and make recommendations in respect of all Contract Documents in relation
to the Project;

to monitor and manage the risks associated with the Project

address at a members' level any issues raised by the Councils' representatives on the
Liaison Committee (pursuant to the Project Agreement) which require discussion; and

to ratify requests for additional funding from individual Councils.

For the avoidance of doubt, the following matters are Matters Reserved To The
Councils i.e. reserved for an individual Council decision:-

approval of inter-Council partnership governance arrangements; and
increase of budget over agreed Council contributions.
The key responsibilities of the Joint Committee include those tasks set out in Schedule

1 (Project Tasks) which are each designated as a "Joint Committee Matter" and in
addition the following:-
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41

4.2

4.3

4.4

4.5

4.6

4.7

4.8

4.9

4.10

providing strategic direction to the Project Board;

receiving and reviewing the Contractor's summary of its performance under the
Project Agreement which is issued each quarter,;

receiving and reviewing the Project monitoring update which is issued each year;
promoting partnership working between the Councils;

adherence to the Data Protection Policy as set out at Appendix 1 (Data Protection
Policy);

approval of the annual Governance Statement which shall be published with the
annual account at the end of each financial year;

consideration of the Annual Budget and recommendation of the same to the Councils
for approval in accordance with Clause [ ],

preparation of statutory accounts pursuant to The Accounts and Audit (Wales)
(Amendment) Regulations 2010;

ensuring that the Lead Council provides all financial and statistical reports on an open
book basis upon request by the Councils or their internal or external auditors,
permitting any such authorised persons to inspect, audit and take copies of all reports,
books, accounting records, vouchers and any other documents considered relevant
and seek reasonable explanations for any matter under examination; and

ensuring that the Lead Council's internal audit service provides an annual statement of
assurance to the Councils regarding the payment process and Project monitoring
arrangements which will be provided by 30 June each year.
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10.

11.

PART 2
CONSTITUTIONAL ARRANGEMENTS

Subject to Clause 4.5 (Duties of the Lead Council and Other Councils), each Council
shall appoint two (2) elected members of their [executive or Cabinet], both of whom
shall be voting members, as their representatives to the Joint Committee.

Members of the Joint Committee shall be appointed in accordance with the standing
orders of that Council.

In appointing members to the Joint Committee, each Council will include among its
appointees, unless there are overriding reasons to the contrary, the member of the
[Cabinet] of that Council who has portfolio responsibility for waste management
functions within that Council.

Each member of the Joint Committee shall be empowered to have the delegated
authority of his or her Council to make binding decisions in relation to the Project. In
the event that any member is unable to make a decision the matter will be referred to
the respective Council at an appropriate level (including but not limited to Council
leader or Council [Cabinet]) and a binding decision will be made by such Council as
soon as reasonably practicable and in any event within forty (40) Business Days.

Each member of the Joint Committee shall have responsibility for championing the
Project within their own Council and for securing, as far as possible that any matter
which is recommended to that Council by the Joint Committee for decision shall be
considered and determined expeditiously and having due regard to the benefits to
each Council of the joint procurement and implementation of the Project.

Each Council shall also appoint one (1) substitute member in the event that appointed
members are unable or incapable of discharging their functions.

Each Council's substitute member shall be entitled to attend meetings of the Joint
Committee but shall only be entitled to vote in the absence of his or her corresponding
voting member.

Each Council may, at their discretion, replace their representatives appointed to the
Joint Committee, provided that:-

(a) at all times, they have representatives appointed to the Joint
Committee in accordance with the roles identified in Part 1 of this
Schedule 2 (Joint Committee Terms of Reference); and

(b) any such replacement nominated in writing on not less than five (5)
Business Days' notice shall have no lesser status or authority than
that set out in Part 1 of this Schedule 2 (Joint Committee Terms of
Reference) unless otherwise agreed by the Councils.

The Chair of the Joint Committee shall be an elected Executive or Board member of a
Council appointed by the Joint Committee pursuant to paragraph 11.

The Vice-Chair of the Joint Committee shall be an elected executive member of a
Council appointed by the Joint Committee pursuant to paragraph 11. In the absence
of the Chair for any reason, the responsibilities of the Chair can be discharged by the
Vice-Chair.

The Chair and the Vice-Chair of the Joint Committee shall be elected at the annual
general meeting and appointments shall take effect until the next annual general
meeting. The Chair will be nominated by annual rotation between the Councils
commencing with a Flintshire Council member of the Joint Committee and the
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12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

subsequent order of rotation for the following two (2) years shall be agreed by the
Joint Committee.

The Joint Committee shall meet as and when required to suit the needs of the Project
in accordance with the Project timetable provided that there shall be a minimum of two
(2) meetings per year, one (1) of which shall be specified as the annual general
meeting and, subject to paragraph 13, at appropriate times and on reasonable notice
(to be issued through the Project Team) to carry out the Joint Committee Matters
referred to in Schedule 1 (Project Tasks). The venue for the meetings shall be agreed
by the Joint Committee.

A printed copy of the agenda and reports for each meeting and the minutes of the
previous meeting shall be despatched at least five (5) Business Days before such
meeting is to be held to each representative appointed to the Joint Committee. The
Chief Executive of the Lead Council shall use reasonable endeavour to procure that
the agenda and all relevant papers meet this deadline. All agendas, reports and
minutes in relation to the Joint Committee shall be in English.

The quorum necessary for a Joint Committee Meeting shall be five (5) members of the
Joint Committee comprising at least one (1) member from each of the Councils from
each Council (in person but not by telephone).

Each Council shall be entitled to invite appropriate third parties to observe Joint
Committee Meetings and such third parties shall be entitled to be present in support of
such Joint Committee Meetings at the discretion of the Chair of the Joint Committee.
Such observers shall not have a vote. For the avoidance of doubt, the section 151
officer and/or monitoring officer for each Council shall be entitled to attend and
participate in Joint Committee Meetings in a non-voting capacity.

Save as is inconsistent with the terms of this Agreement the Council Procedure Rules
and Contract Procedure Rules of the Lead Council shall apply.

At meetings of the Joint Committee each elected voting member or appropriate deputy
appointed pursuant to paragraph 1 above from each Council shall have one (1) vote.
Decisions at meetings of the Joint Committee must be unanimous.

The Joint Committee shall have the powers to make decisions and recommendations
within its terms of reference as set out in Part 1 of this Schedule 2 (Joint Committee
Terms of Reference) but shall not have power to approve any Matter Reserved To
The Councils pursuant to Clause 5.1.4 (Decision Making).

The Joint Committee decisions shall comply with the Core Policies of the Councils. If
the Joint Committee proposes to make a decision contrary to the Core Policies then
those decisions must be referred to each Council for resolution as a Matter Reserved
To The Councils.

Reports to be submitted to the Joint Committee (including those pertaining to the
Annual Budget) shall be considered by the Project Board prior to submission to the
Joint Committee.

The Chair may summon a special meeting of the Joint Committee at any time by
written notice to the Lead Council specifying the business to be considered at the
special meeting.

A special meeting shall be summoned on the requisition in writing of any Joint
Committee Members acting on behalf of his or her Council, which requisition shall
specify the business to be considered at the special meeting.

Arrangements for holding a special meeting will be in accordance with the timetable
set out in paragraph 12.
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24, In the event that a special meeting is called the Lead Council shall notify all members
of the Project Board as a matter of urgency.
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SCHEDULE 3 - PROJECT BOARD TERMS OF REFERENCE

[DN: THE TERMS OF REFERENCE OF THE PROJECT BOARD REQUIRE REVIEW AND
CONSIDERATION BY THE COUNCILS.]

1.

The Project Board will manage the progress and implementation of the Project
including identifying all works necessary to be carried out and instructing the internal
and external financial, legal, procurement and technical advisors to carry out the
same. The Project Team shall be empowered (within pre-agreed parameters) to deal
direct with the Contractor and other third parties.

The Project Board will act as a representative for each of the Council’'s "Corporate
Officer Management Team" described in Schedule 4 (Addresses of the Councils) to
ensure consistency with individual Council objectives and visions.

The Project Board will consider and determine those matters allocated to it in
Schedule 1 (Project Tasks).

The Project Board will as and when necessary report to the Joint Committee and
provide advice to the Joint Committee on those matters referred to the Joint
Committee as set out in Schedule 1 (Project Tasks) and Schedule 2 (Joint Committee
Terms of Reference).

For the avoidance of doubt (as set out in Clause 8.3) the following specific functions
are given to the Project Board:-

(a) prior approval of all reports for decision by the Joint Committee
save if impracticable in the case of a special meeting;

(b) preparation of the draft Annual Budget;
(c) monitor the Project to ensure that it remains within budget;
(d) to provide strategic guidance to the Project to ensure that it

delivers the desired outcomes for the Councils;

(e) to ensure that the Project and Partnership is presented positively to
external stakeholders;

(f) to oversee the Project’s progress to ensure it is delivered within
agreed timescales;

(9) to approve the completion of each stage of the Project before sign
off;
(h) to review and approve, as appropriate, key documents relating to

the Project such as the Contract Documents;

(i) to ensure that the Project is sufficiently resourced in regard to
finance and staffing;

() to approve the scope of work, selection, and terms of engagement
of advisors;
(k) to approve Project reviews and ensure that action is taken against

any recommendations made; and

0] to agree items for presentation to Joint Committee for approval or
information.
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[DN: Details taken from the First Inter-Authority Agreement.

SCHEDULE 4 - ADDRESSES OF THE COUNCILS

required amendments.]

Councils to confirm any

RECIPIENT'S | ADDRESS FAX EMAIL CORPORATE
NAME NO. OFFICER
MANAGEMENT
TEAM
Conwy Bodlondeb, | 01492 Janet.Jones@conwy.gov.uk Executive
County Conwy, 576116 Group
Borough North
Council:- Wales LL32
8DU
Denbighshire | County 01824 Legal@denbighshire.gov.uk Senior
County Hall, 706293 Leadership
Council:- Wynnstay Team
Road,
oot |
LL15 1YN
Governance
Flintshire County 01352 | Gareth.Legal@flintshire.gcsx.gov.uk Corporate
County Hall, Mold, | 702494 Management
Council:- Flintshire Team
Head of Legal CH7 6NB
and
Democratic
Services
Gwynedd Council 01286 IwanGDEvans@gwynedd.gov.uk Leadership
Council:- Offices, 679466 Group
Shirehall
BZ?ndogIacy Street,
and Legal Caernarfon,
Service Gwynedd
LL55 1SH
Isle of | Council 01248 rbxcs@anglesey.gov.uk Corporate
Anglesey Offices, 752132 Management
County Llangefni, Team
Council:- Anglesey
LL77 7TW
Corporate
Director,
Department
of

Environment
and Technical
Services
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SCHEDULE 5 - ANNUAL BUDGET

For the avoidance of doubt the Annual Budget is required for the Joint Committee to note the
Project Board's recommendations for funding the Lead Council's obligations under this
Agreement.

The Annual Budget does not include the Unitary Charge payment due under the Project
Agreement as envisaged by the Final Business Case and as approved by the Councils.

The following is a non-exhaustive list of the heads of expenditure that may be expected to be
incurred by the Councils in relation to the Project Tasks:

1. internal expenditure (staff costs and associated overheads);

2. internal financial support;

3. internal legal support;

4. other professional services (including asset management, architects, quantity

surveyors, surveyors, procurement and planning);

5. communications;

6. external expenditure (staff costs and associated overheads);

7. Project management/technical and administrative support;

8. financial advisors;

9. technical advisors:

10. insurance advisors;

11. legal advisors;

12. other professional services (including asset management, architects, QS, surveyors,

procurement, site investigation, remediation and planning);

13. waste analysis;

14, ICT;

15. communications advisors;

16. associated overheads may include such expenses as travel expenses, room hire,

printing, accommodation and ICT costs; and

17. agreement to the incurring of costs and the appropriateness of sharing such costs
between the Councils will be in accordance with the terms of this Agreement.
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SCHEDULE 6 - ACCOUNTING PERIODS

[DN: Details to be confirmed by the Councils.]

Start of Accounting End of Accounting
Period Period
1 April 30 June
1 July 30 September
1 October 31 December
1 January 31 March
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SCHEDULE 7 - LIABILITY REPORT

The Liability Report shall include (but shall not be limited to:-

Amount (all figures in round pounds)

Staff costs (and associated overheads)
in progressing the Project:-

e consultancy and advisors
fees (legal, financial,
technical, insurance etc.);

e internal Project
management and
monitoring;

e internal professional
advice.

Loss of funding support from Welsh
Government.

Losses incurred due to:-

e loss of guaranteed Third Party
Income identified in the
Contractor's base case
financial model;

e liability on the remaining
Councils to pay an increased
proportion of the Unitary
Charge payments due to the
Contractor under the Project
Agreement;

e where a Council withdraws
from or is terminated from this
Agreement a payment in lieu
of transferring an Allocated Site
to a nominated Council (that is,
the reasonably determined
Market Value or an appropriate
substitute site or sites from
which the Contractor can
deliver an equivalent level of
service and which holds
harmless the remaining
Councils from additional
payments to the Contractor;

e loss of non-guaranteed Third
Party Income;

e loss of electricity revenues; and

e the cost of acquiring additional
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Amount (all figures in round pounds)

LAS allowances as a
consequence of the withdrawal
or termination (as the case may
be) by a Council.

Any other losses, costs, claims and
damages arising from the remaining
Councils within the Project
recommissioning alternative service
provision if the Project is no longer
viable and the Project Agreement is
terminated.

Costs incurred by the Lead Council as
certified by the Project Section 151
Officer and as approved by the Project
Board as appropriate.

Recognition of any mitigating factors
including a substitute waste source
(whether an additional local authority
beyond the Councils or otherwise).

Certified as correct

(Signed)

44267940.6\gh01
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Site

Deeside

44267940.6\gh01

Site Address
(the Site being
more
particularly
identified
shown edged
red on the
relevant Site
Plan)

Land at Deeside
Industrial Park,
Deeside,
Flintshire

SCHEDULE 8 - SITE

Land Registry
Title Number(s)

CYM316351
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SCHEDULE 9 - PAYMENT PROPORTIONS

[DN: Finance to provide details for inclusion. However, agreed principles are noted
below.]

Cost Sharing Principles in respect of Waste Treatment and Transport

1. Payments to the Contractor for the treatment and transport of Waste will be based on
the actual tonnages delivered by each of the Councils, subject to not exceeding the
forecast tonnages.

2. Where tonnage delivered by a Council exceeds the forecast tonnages, the Council
delivering such excess tonnage shall be solely responsible for the costs associated
with the treatment and transport of such tonnage.

3. Where the tonnages are below the guaranteed minimum tonnage the guaranteed
minimum tonnage as applicable to each Council will be deemed to be the tonnage
delivered by the relevant Council.

4. In the event that the tonnages delivered to the Contractor are below the guaranteed
minimum tonnage, the Council not meeting its requirements will pay on the basis of
the guaranteed minimum tonnage and this will result in an 'excess payment'.

Excess Payments

Excess payments shall be 'placed in a reserve' to be used by the Councils (at the Joint

Committees discretion) to fund project expenses, or be shared on a periodic basis or at the end

of the Project utilising the percentages used to allocate the tonnage bandings.

Additional Income and Windfall Gains

The Councils agree that any additional income shall be shared between each of the Councils on
a pro-rata basis proportional to the actual tonnage delivered by each Council.

Mechanism to re-align Tonnage Bands
It is agreed in principle that the IAA should contain provisions to allow for a readjustment of the
tonnage bands as and when required to more closely reflect any changes in proportions of

Waste arising in the Partnership. An Annual Review of the tonnages shall be conducted and
the Joint Committee shall decide on any necessary adjustments.
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APPENDIX 1

DATA PROTECTION POLICY

[Policy to be inserted]

69
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The Common Seal of CONWY COUNTY )

BOROUGH COUNCIL was )
hereunto affixed in the presence of:- )
Authorised Sealing Officer
The Common Seal of DENBIGHSHIRE )
COUNTY COUNCIL was )
hereunto affixed in the presence of:- )
Chairman
Authorised Signatory (Head of Legal
Services/Legal Services Manager)
The Common Seal of FLINTSHIRE )
COUNTY COUNCIL was )
hereunto affixed in the presence of:- )
Chairman
Head of Legal and Democratic Services
The Common Seal of GWYNEDD )
COUNCIL was )
hereunto affixed in the presence of:- )
Authorised Signatory
The Common Seal of ISLE OF )
ANGLESEY COUNTY COUNCIL was )
hereunto affixed in the presence of:- )
Authorised Signatory
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AGENDA ITEM NO: 9b

REPORT TO: NWRWTP JOINT COMMITTEE

DATE: 29" JANUARY 2013

REPORT BY: PROJECT MANAGER

SUBJECT: TRANSFER STATION NETWORK REPORT

1. PURPOSE OF REPORT

1.1. To recommend to the Joint Committee a method of cost sharing for the
waste transfer network across the partnership.

2. BACKGROUND

2.1. A key part of the second Inter Authority Agreement (IAA2) is the cost
sharing arrangements between the partner authorities.

2.2. One specific area that has required further discussion is the operation of the
transfer station network and the sharing of costs for it as these costs will not
be met and apportioned through the eventual contract with a preferred
bidder.

2.3 At the Project Board on 12 December 2013 Flintshire County Council
requested that the costs of the transfer station network be reviewed and
commissioned the Technical Officers’ Group to review the options.

3. CONSIDERATIONS

Technical Officer Group (December)
3.1. All authorities were represented at the meeting, with the exception of
Conwy who had provided their apologies.

3.2 Flintshire County Council was not seeking to amend any cost sharing
principles relating to the contract itself (e.g. haulage) or to withdraw from
their commitment to develop a transfer station in the Conwy area. The
Council was uncomfortable with the original cost sharing principle for the
operation of the network of transfer stations, which as proposed would
mean that all partner authorities would contribute an agreed amount per
tonne for the operation of the transfer station network with those authorities
operating a transfer station receiving an agreed payment per tonne for the
operation of those facilities. For clarity, the transfer station network is
Penhesgyn (Anglesey), Ffridd Rasus (Gwynedd), Ruthin (Denbighshire) and
a yet to be determined site within the Conwy area.

3.2. There were two scenarios as a resolution. The first scenario is based on
Welsh Government (WG) agreeing to provide the grant for the transfer
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3.3.

3.4.

4.1

5.1.

6.1.

L
North Wales Residual Waste Treatment Project

station element of the work; the second scenario is based on there being no
such grant. The Project Board has reviewed the two scenarios and set out
two options as follows:-

3.2.1. Where WG do not agree to provide a grant for that transfer station
element, each authority would be responsible for their own transfer
station operating costs, with no recourse to other authorities; or

3.2.2. Where WG agree do agree to provide a grant all partner authorities
will pay in to the Partnership an agreed amount per tonne for the
residual waste being managed within each authority area, and all
partner authorities receive the same payment back, with the
addition of the Welsh Government Grant. The amount paid “in” to
the partnership per tonne will be an amount agreed between the
partner authorities (the starting point for the discussion would be
the rate identified by the market testing / procurement exercise for
the Conwy transfer station - this will ensure that the amount is

based on a market rate).

Discussions with Welsh Government have been successful in securing
grant in principle as part of the total scheme cost within the ‘affordability
envelope’ set for Government financial subsidy. The second option set out
above is therefore recommended as the preferred option.

The underpinning overarching principle is that authorities are responsible
for their own operating costs for their residual waste management prior to
the haulage and treatment contracts. The operating costs of any sites which
are used by more than one authority (e.g. Penhesgyn in Anglesey which is
proposed that Gwynedd will deliver some of its waste to directly) would be a
matter between those authorities themselves separate to the IAA2.

RECOMMENDATIONS

The Joint Committee is recommended to endorse the principles set out at
3.4 above and adopt the second options as set out at 3.2.2 for funding the
transfer station network. The capital costs of the construction of a potential
new transfer station serving Conwy are to be met by the partnership by a
method to be agreed.

FINANCIAL IMPLICATIONS

As outlined in the report.

ANTI-POVERTY IMPACT

Not applicable.

ENVIRONMENTAL IMPACT
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7.1. Not applicable.

8. EQUALITIES IMPACT

8.1. Not applicable.

9. PERSONNEL IMPLICATIONS
9.1. Not applicable.

10. CONSULTATION REQUIRED
10.1. As set out within the report.

11. CONSULTATION UNDERTAKEN

11.1. As set out within the report.

NWRWTP

North Wales Residual Waste Treatment Project

LOCAL GOVERNMENT ACCESS TO INFORMATION ACT 1985

Background Documents:

None

Contact Officer:  Steffan Owen - NWRWTP Project Manager
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Agenda item 9c

REPORT TO: NWRWTP JOINT COMMITTEE

DATE: 29" JANUARY 2014

REPORT BY: PROJECT MANAGER AND FCC DIRECTOR OF
ENVIRONMENT

SUBJECT: COMMUNITY BENEFIT REPORT

1. PURPOSE OF REPORT

1.1. To finalise the proposal for providing a Community Benefit Fund for
recommendation to the Joint Committee.

2. BACKGROUND

2.1 It is not unusual for Community Benefit Schemes (CBS) to be introduced in
conjunction with large high profile developments, e.g. renewable energy
schemes, major pipelines or highway improvements, large waste project
etc. In some cases these CBS are covered by a section 106 planning
agreement; in others the benefit is provided by the developer or via a fund
put up voluntarily by the developers. In all of those circumstances, the CBS
is not offered as compensation for allowing the development to proceed, nor
does it imply that the development has an adverse impact on those
communities. It is merely recognition that one area or community is being
asked to host a development which serves a much wider catchment.

2.2 In considering the development of a Community Benefit Fund it is important
to identify how funds will be generated to support such a scheme. The
proposal is that the Community Benefit Fund would be a supplementary
cost added to the charges payable by all partner authorities. Welsh
Government has previously confirmed that the Community Benefit Fund
would be subject to revenue support and therefore WG would provide via its
revenue support payments circa 25% of the Community Benefit Fund, and
more recently to the Project Lead on enquiry. The Fund would commence
when funding from WG commenced (full service commencement is
programmed for 2018). The Community Benefit Fund would be fixed in
value for the 25 years (i.e. it will not increase over the Project period).

2.3 It is intended that the agreed arrangements for a Community Benefit Fund
will be incorporated into the IAA2.

24 The issue of a Fund to benefit the communities of Deeside has been
discussed on a number of occasions by the Project Board. Whilst the
principle of a fund has been agreed, more information has been requested
about:-

e \What would it be for?
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e Why is the fund needed and what will this be used for?
e How will it be managed?
e \What would its value be?

2.5 The following paragraphs answer the questions set out in 2.4 above.
3. CONSIDERATIONS
3.01 Where would the fund be for?

3.01.1 A map of the community proposed to benefit from a Fund is set out in
Appendix 1. This is the same area that is the subject of a live Vibrant and Viable
Places bid to Welsh Government (WG).

3.01.2 Some of the highest areas of deprivation in Flintshire are within Deeside;
these form the Eastern Communities First Cluster for the County, which is shown
in Appendix 1. Also shown in Appendix 1 is Deeside Enterprise Zone, which
represents an area of opportunity for people across the whole of North Wales.

3.01.3 Deeside is the main driver for the North Wales economy; together with the
adjoining areas of Sandycroft and Broughton, it provides a total of 20,000 jobs,
the great majority of these in the manufacturing and advanced manufacturing
sectors, with most taken by North Wales residents. The importance of Deeside
as a regional centre for employment, as a regeneration priority and a strategic
settlement was recognised in both the Wales Spatial Plan and the West Cheshire
/North East Wales Spatial Strategy. The Deeside Regeneration Area was
identified in March 2011 as a focus for regeneration investment by FCC.

Major urban expansion is planned and underway to join the existing industrial
areas on the north bank to the existing urban area by a large mixed-use
development of commercial development and housing on an area known as the
Northern Gateway site. The proposed urban expansion and the declaration of
the Deeside Enterprise Zone (DEZ) represents one of the most important
economic opportunities in Wales. Public sector intervention creates the
opportunity to accelerate this opportunity, maximise its impact and secure
sustainability for the wider area.

3.01.4 The NWRWTP site is shown in Appendix 1 within the red ring delineating
the Deeside Regeneration Area.

3.01.5 Deeside’s challenges include:

¢ high concentrations of multiple deprivation;
high levels of unemployment, especially among young people;

e a shortage of skilled engineers and technicians needed to replace an
ageing workforce and to support business growth;

e poor public transport connectivity and over-reliance on cars to access
employment sites;

¢ traffic congestion on the strategic highway network;
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e need for more cycling/walking routes linking local communities to
employment

retail vacancies increasing and business confidence low;

insufficient diversity of housing — particularly affordable;

large areas of social housing and poor quality private sector housing;
tenure mix unbalanced;

poor physical environment in older parts of the settlement;

poor image due to poor physical environment and deprivation levels;

some of the poorest health in the County; and

the highest level of crime and anti-social behaviour in the County.

Deeside has arguably the most significant opportunities in \Wales. They include:

e 200 hectares available with outline consent to meet current and projected
housing needs;
complementary funding already in place to support the programme;

e close partnership between the public sector and the larger employers in
Deeside;

o the Deeside Enterprise Zone in place and has already delivered 1,000
new jobs;

¢ the proposed North Wales Advanced Manufacturing Skills and Technology
Centre (NWAMSTC);

e a programme to transform Deeside into a place where sustainable travel is
the norm;
a strategic location on the national highway network;
a high quality natural environment nearby; and
an impressive track record of delivery with a governance structure in
place, bringing together the public, private, community and voluntary
sectors. The DEZ Board will also play a major role in bringing forward
private sector involvement.

3.02 How will it be managed?

3.02.1 The well established Deeside Partnership aims to achieve comprehensive
integrated regeneration through a series of coordinated thematic programmes to
address economic, social and environmental issues, to realise the area’s full
economic potential and place it at the centre of investment on a county and
regional scale. It is intended that the Deeside Partnership manages the
Community Benefits Fund.

3.02.2 The structure of the Deeside Partnership is shown in Appendix 2.
3.03 Why is the fund needed and what will it be used for?

3.03.1 As has been mentioned before, the Deeside area is the subject of a live
Vibrant and Viable Places Fund bid which, if successful, would provide much
needed funding for the three year period 2014-17. Whether or not the bid is
successful, there will still be the need to invest in the area to address the acute
levels of deprivation that exist and provide opportunities for the community that
lives in the area.
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3.03.2 The NWRWTP facility is scheduled to commence construction works in
late 2015 and be operational in 2018. This will have an ongoing impact upon the
Deeside Community for over 27 years in terms of:-

¢ Construction Traffic and noise

¢ Daily vehicular movements

¢ Perceptions of being a contributor to air pollution

¢ Visual intrusion of the facility including its chimney height

There is therefore a need to balance this ongoing impact by providing a Fund for
the Deeside Community to benefit from.

3.03.3 It is intended that the Community Benefit Fund would be used to support
projects that fit one or more of the following criteria:-

e A fund for schools and colleges in the Deeside area catchment (to be
held in trust by the Council) for educational, environmental and energy
conservation projects (50%)

e A contribution to local heritage and environmental enhancements
together with energy conservation projects in the Deeside Area (50%).

3.03.4 Specific examples of potential projects are energy saving refurbishment of
local community facilities, investment in education road-shows to raise
awareness about energy conservation and recycling, development of an eco
house/centre to promote energy saving measures to the local community.

3.04 What would its value be?

3.04.1 The Lead Chief Executive indicated at the Joint Committee on 13th
December 2012 that the level of Community Benefit that has been historically
seen in the UK for such projects was unlikely to be sufficient for local
acceptability for this project. Taking this into account the original value
suggested for a Community Benefit scheme as outlined above was £250k pa.

3.04.2 At the Project Board meeting on 12" December 2013, it was considered
appropriate to recommend to the Joint Committee a figure of £180k pa for
Community Benefits throughout the term of the Contract. This figure was agreed
on the basis that:-

(i) Project Gwyrydd had just agreed a Community Benefits package of
£50k pa (noting that this is for a merchant facility operating on a
privately owned site).

(ii) Flintshire County Council is providing the site at no rental cost to
the Project during the term of the Contract. It was considered that
an annual return of 10% on the site’s £1.3m value (£130k pa) was
an appropriate figure to use in assessing the opportunity cost to
Flintshire County Council of not generating a capital receipt
immediately (particularly during the current financial constraints
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3.04.3 It has been confirmed by WG that their 25% revenue support will be
applicable to this payment, thereby reducing the £180k pa figure to £135k pa
The Project Board agreed that this would be paid by
each partner authority on a pro rata basis to tonnages of waste they have treated

(circa £1.17 per tonne).
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imposed upon local authorities in Wales) and also the potential loss
of jobs on the site resulting from it not being used for an alternative
inward investment which could provide greater employment

opportunities for the local community.

at the facility.

4,

41.

5.1.

6.1.

7.1.

8.1.

9.1.

10.

10.1.

11.

11.1.

12.

12.1

12.2

RECOMMENDATIONS

That the Joint Committee agrees the Community Benefit Fund outlined in
3.04.2 for recommendation to the constituent partner authorities.

FINANCIAL IMPLICATIONS
As set outin 3.04.1, 3.04.2 and 3.04.3.

ANTI-POVERTY IMPACT

The intended use of the Fund will benefit some of the most deprived areas

in Flintshire

ENVIRONMENTAL IMPACT

The intended use of this Fund will be beneficial to the environment e.g.

through improving sustainable transport.
EQUALITIES IMPACT

Not applicable.

PERSONNEL IMPLICATIONS

Not applicable.

CONSULTATION REQUIRED

None.

CONSULTATION UNDERTAKEN
None.

APPENDICES

Appendix 1 - Map of the Deeside Area

Appendix 2 — The Deeside Partnership
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North Wales Residual Waste Treatment Project



7 Sir Dainbych Siry Fili
& o S Cliv J§  NWRWTP
North Wales Residual Waste Treatment Project
LOCAL GOVERNMENT ACCESS TO INFORMATION ACT 1985

Background Documents:

Flintshire County Council’s Vibrant and Viable Places bid dated 25" November
2013.

Contact Officer:  Steffan Owen - NWRWTP Project Manager
Carl Longland (FCC Director of Environment)
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THE DEESIDE PARTNERSHIP

1. The Structure of the Deeside Partnership is set out below :-
Cabinet Scrutiny Flintshire
7y 7y Regeneration
Partnership

A 4
Deeside Partnership

SN

Places Sub Group People Sub Group

e

Deeside Forum

DEZ Board

A
A 4

2. The membership of the Deeside Partnership includes :-

Leader of the Council

Deputy Leader and Cabinet Member for Environment
Cabinet Member for Regeneration, Enterprise and Leisure
Cabinet Member for Housing

Cabinet Member for Education

Welsh Government

Chair of DEZ Board

Chair of Places sub group

Chair of People sub group

Chair of Deeside Forum

Chief Executive

Director of Environment

APPENDIX 2

Courtesy invitation will be extended to the AM for Alyn and Deeside and the MP for

Alyn and Deeside to attend as needed.

Officers from the Council and other bodies will attend in support.

The Deeside Partnership will not operate in isolation. In assessing the needs of the
area and establishing the strategic direction for regeneration, it will engage closely
with local ward Members, Town and Community Councils and wider stakeholders.
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3.

APPENDIX 2

Places Sub Group (Physical & Green Environment)

The role of the Group is to ensure that the physical infrastructure develops in step
with the wider programmes, to facilitate investment and ensure that quality of life and
sustainability are improved as far as possible.

The Group will therefore ensure that they:-

Establish a strategic masterplan for the development of Deeside

Create a clear positive identity for Deeside

Create a framework for investment and facilitate the development of
appropriate sites

Steer the development of sustainable transport programmes and the links
between areas of need and opportunity

Lead the development of green infrastructure programmes

Agree the programme of work for the Town Action Plan Programme and to
agree allocation of funding

Agree to the programme of work for the Neighbourhood Renewal Programme
and agree allocation of funding

The membership includes:-

Deputy Leader and Cabinet Member for Environment
Cabinet Member for Housing

Cabinet Member for Regeneration, Enterprise and Leisure
Registered Social Landlords

Groundwork

Supported by Officers from:-

FCC Housing

FCC Highways

FCC Planning

FCC Regeneration

FCC Countryside

Natural Resources Wales

The programmes that the Places Group covers are:-

4,

Town Action Plan Programme
Neighbourhood Renewal Area
Taith North Wales Regional Transport Plan and associated programmes

People Sub Group (Employment, Training and Skill Development)

The purpose of the Group is to lead and co-ordinate people based regeneration in
Deeside and develop programmes to:-
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APPENDIX 2

link employment opportunities to areas of need

tackle poverty and unemployment — with a particular focus on young people
facilitate business networking and encourage investment

integrate with the Communities First programme

understand the current and future skills needs of employers and coordinate
and

¢ influence skills provision

The membership includes:-

Cabinet Member for Education

Cabinet Member for Regeneration, Enterprise and Leisure
Job Centre Plus

Careers Wales

Deeside College

Glyndwr University

Supported by Officers from:-

e Communities First
e FCC Business Development
e FCC Lifelong Learning

The Group works with Communities First:-

o 7 staff
e £400k budget
¢ Dedicated Resources — skills/education and employment

5. DEZ Board

The Group is already established and led by Welsh Government. A formal link
between the Deeside Partnership structure and the DEZ Board will be needed.

6. Deeside Forum

The Group is made up of all the ward Members of Connah’s Quay, Shotton,
Queensferry and Sealand, and representatives from Connah’s Quay Town Council,
Shotton Town Council, Queensferry Community Council and Sealand Community
Council.

The Deeside Forum provides the Deeside Partnership and its sub groups with
effective way of interacting with the elected Members across Deeside. In turn, local
Members will be able to help shape the development of the Deeside Regeneration
Area, and will be able to receive far more coherent communication from the different
programmes in operation.
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APPENDIX 2

The role of the Forum is to:-

Inform needs assessments for the Deeside area

Contribute to future strategic direction

Contribute to the development of work programmes — especially where a
geographical focus to projects is expected

Receive reports on progress and to review and challenge where needed

To raise local issues of concerns and share intelligence

The Deeside Forum meets every two months and an elected Chairman leads each
meeting. Papers are circulated to Members in advance of meetings, to give time for
consideration and discussion at meetings.

Page 128



Agenda Item 10

By virtue of paragraph(s) 14 of Part 1 of Schedule 12A
of the Local Government Act 1972.

Document is Restricted - Not for Publication
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